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I. INTRODUCTIONI

African Americans are underrepresented on the faculties of
American law schools. It is estimated that while they make up 13.1% of
the U.S. population,2 members of this group make up only 8.4% of the
tenured faculty at American law schools. 3 Even that marker is not a true
measure of the nation's law faculty racial diversity in what can be
characterized as predominantly and/or historically white law schools
(hereinafter, HWLSs). That is, American law faculty compilations by
race do not ordinarily disaggregate HWLSs from others in the American
law school universe; 4 the percentage of tenured faculty who are African-
American at the nation's HWLSs is likely closer to 6%.

Furthermore, scholarship on the subject suggests that once
appointed to a tenure-track law faculty position, the conditions of
employment for African Americans at HWLSs are often problematic for
them. These difficult employment conditions may be reflected in the
higher attrition and lower tenure rates for African-American law faculty,
as compared to white law faculty.5 Moreover, there has been only one
African-American dean of a top-fifteen law school in the nation's
history,6 and only a handful to date in the entirety of the nation's Tier I
law schools.7 Though there have been no statistical compilations on

1 Though this article is published in a law journal, the employment of faculty of color across higher
education is a topic of interest for many. Anticipating readers who may not be familiar with the
American law school universe, background information is provided, herein, even though it may state
the obvious for those familiar with the American law school universe. This article is written for both
audiences.
2 State & County QuickFacts, U.S. CENSUS BUREAU, http://quickfacts.census.gov/
qfd/states/00000.html, <http://perma.ccIN8NS-M66E>.
3 Total Staff & Faculty Members 2012-2013, A.B.A., http://www.americanbar.org/content
/dam/aba/administrative/legal-educationand admissionstothebar/statistics/Is_staff gender-ethn
icity.authcheckdam.pdf, <http://perma.cc/8GCH-HFVH>.
4 See id. (showing total staff and faculty members at all schools, regardless of historical race status).
5 See generally A.B.A., THE PROMOTION, RETENTION, AND TENURING OF LAW SCHOOL FACULTY:
COMPARING FACULTY HIRED IN 1990 AND 1991 To FACULTY HIRED IN 1996 AND 1997 (2004),
available at http://www.aals.org/documents/2005recruitmentreport.pdf, <http://perma.cc/HH2F-
GLRT>.
6 Press Release, Berkeley Names New Law School Dean (Dec. 11, 2003), available at
http://www.universityofcalifornia.edu/news/article/5995, <http://perma.cc/SC7AY7F> (hailing
Christopher Edley, appointed as Dean of the Law School at the University of California Berkley in
2004, as the "first African American dean to lead a top-ranked U.S. law school").

See, e.g., Kenneth Oldfield, Social Class-Based Affirmative Action in High Places: Democratizing
Dean Selection at America's Elite Law Schools, 34 J. LEGAL PROF. 307, 312 (2010) (overviewing
diversity in law school deanships); LeRoy Pemell, Reflecting on the Dream of the Marathon Man:
Black Dean Longevity and Its Impact on Opportunity and Diversity, 38 U. TOL. L. REv. 571, 572-73
(2007) (noting that, at the time of the article, there were eight African-American deans at HWLSs
that were not interim or resigned).

There are approximately two hundred law schools in the United States accredited (but not
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point, other law school leadership posts8 also seem to largely elude
African-American faculty at HWLSs.

However, even when African-American faculty are successful at
HWLSs-as measured by tenure-there still exists a gap between
equality as an ideal and the perception of actual inequality by African-
American law faculty. Unfortunately, the attainment of tenure by
African-American law professors has not, historically, guaranteed their
job satisfaction and perceptions of equitable treatment. In that regard, the
pioneering study conducted in the winter of 1986-87 by Professors
Derrick Bell and Richard Delgado (Bell-Delgado) is instructive.9 The
Bell-Delgado study participants were tenure-track and tenured minority
law faculty (African-, Hispanic-, Asian-, and Native American); the
results were published in a law review article authored by Professor
Delgado.' 0

When asked whether they found non-minority colleagues
supportive, nearly one-third of the Bell-Delgado participants answered
"somewhat unsupportive" or "highly unsupportive." 11 As for institutional
climate, less than one-half found their work environments "warm" and
supportive." 12 Indeed, more classified their institutional climates as

"indifferent," "neutral," or "cold."13  A majority of participants-
55.7 0/-found their law school climates to be either "racist" or "subtly
racist."1 4  Only 12.2% of the participants described their work
environments as "nonracist."15  Not surprisingly, there was palpable
dissatisfaction among the Bell-Delgado participants with myriad facets
of life as a law faculty member of color. 16 In his conclusion, Professor
Delgado observed, "it is impossible to read the survey returns without

ranked) by the American Bar Association. ABA-Approved Law Schools, A.B.A.,
http://www.americanbar.org/groups/legal-education/resources/aba approved-law_schools.html,
<http://perma.cc/J4DH-DAU8>. When discussing law school rankings, the author relies, herein, on
the published rankings of U.S. News and World Report, which is perhaps the most widely referenced
law school ranking. In that ranking, the top one hundred American schools are commonly referred to
as Tier 1 (1-50 in rank) and Tier 11 (51-100 in rank) schools; Tier III schools are ranked 101-150
and Tier IV schools are those ranked 151 and higher (law schools in Tiers III and IV are each
grouped and listed alphabetically, but not ranked individually within the groupings). Best Law
Schools: Ranked in 2013, U.S. NEWS & WORLD REP., http://grad-schools.
usnews.rankingsandreviews.com/best-graduate-schools/top-law-schools/law-rankings?int-e5dbb,
<http://perma.cc/PW4L-4DNX>.
8 The other leadership positions include associate dean for academic affairs, associate dean for
research, appointments chair, tenure committee chair, budget committee chair, and curriculum
committee chair. E.g., 2008-2009 AALS Statistical Report on Law Faculty, ASS'N AM. L. SCH.,
http://www.aals.org/statistics/2009dlt/titles.html, <http://perma.cc/3WK4-8F5D>.
9 The Bell-Delgado study was a mixed-method study (i.e., one employing both quantitative and
qualitative analyses). See generally Richard Delgado, Minority Law Professors' Lives: The Bell-
Delgado Survey, 24 HARV. C.R.-C.L. L. REv. 349 (1989).
10 Id.

Id. at 382.
12 Id. at 390.
13 Id.

I4 id.
1s Id.
16 Id. at 391.
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being acutely conscious of the pain and stress they reflect."' 7

The conditions of employment for African-American law faculty, at
least in the past, may have been crystallized in what can be called "the
Derrick Bell Stanford episode." Professor Bell was the first African-
American tenured member of the Harvard Law School (perennially
ranked 1-3, among the nation's law schools) faculty18 and scholars
across the racial spectrum generally regard him as a quite significant
figure in the development of, if not a "father" of, Critical Race Theory
(CR T), the related interest-group convergence theory, and the "tipping
point" law-faculty-of-color-appointment thesis 19-all discussed herein.

In the spring of 1986, Professor Bell was a Visiting Professor at
Stanford Law School (perennially ranked 1-3, among the nation's law
schools), where he taught a required Constitutional Law course to a class
of first-year students. 20 A few weeks into the semester, Bell was invited
to present a lecture in a recently established Constitutional Law
"enrichment" lecture series.2 1 Unbeknownst to him, Stanford law faculty
members had initiated the weekly lecture series in response to complaints
from white students about the content of Professor Bell's course,
specifically, the emphasis he placed on the role of race and slavery in the
U.S. Constitution's development.2 2 On the eve of his scheduled lecture in
the series, African-American students advised Professor Bell that,
contrary to the official line, the series was aimed at remedying his
perceived teaching deficiencies, especially his deviation from the
pedagogical orthodoxy favored by majority-group 23 students. 24 In the
wake of protests by African-American students, the extracurricular
lecture series was cancelled just prior to Professor Bell's scheduled
appearance. 25 Apparently, Bell was invited to participate not because

" Id. at 369.
18 Fred A. Bernstein, Derrick Bell, Law Professor and Rights Advocate, Dies at 80, N.Y. TIMES, Oct.
6, 2011, http://www.nytimes.com/2011/10/06/us/derrick-bell-pioneering-harvard-law-professor-dies-
at-80.html?pagewanted=all&_r-0, <http://perma.cc/S3wX-L7DK>.
19 Gloria Ladson-Billings, Race Still Matters: Critical Race Theory in Education, in THE
ROUTLEDGE INTERNATIONAL HANDBOOK OF CRITICAL EDUCATION 110, 112 (Michael W. Apple et
al. eds., 2009).
20 See Andrew J. Bates, Minority Law Professors: Will the Best and Brightest Continue to Teach?,
HARv. CRIMSON, Dec. 17, 1986, http://www.thecrimson.com/article/1986/12/17/minority-law-
professors-will-the-best/, <http://perma.cc/8657-8Z3P>.
21 Roy L. Brooks, Anti-Minority Mindset in the Law School Personnel Process: Toward an
Understanding ofRacial Mindsets, 5 J. L. & INEQUALITY 1, 2 (1987).
22 Id. It should be noted that, consistent with academic freedom, American law school courses can be
highly idiosyncratic-course content is largely under the professor's dominion. See Robert R. Kuehn
& Peter A. Joy, Lawyering in the Academy: The Intersection ofAcademic Freedom and Professional
Responsibility, 59 J. LEGAL EDUC. 97, 97 (2009) ("As what some refer to as 'classroom' or 'podium'
law professors, we exercise the same professional judgments regarding course content, casebooks,
class lectures and discussion, and grades as other professors. In making those judgments, we look to
legal academy norms of academic freedom .... .").
23 "Majority group" as used throughout, should be understood to refer to white students, faculty,
institutions, etc.
24 Brooks, supra note 21; see also Bates, supra note 20.
25 Stephanie B. Goldberg, Who's Afraid of Derrick Bell-A Conversation on Harvard, Storytelling
and the Meaning of Color, 78 A.B.A. J. 56, 57 (1992).
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majority-group students wanted to hear his views, but rather to mask the
real purpose of the lecture series.26

I began the study wondering whether, or to what extent, the
Bell-Delgado study results and occurrences like the Stanford incident
might be dismissible as ancient history. Would a contemporary
qualitative survey yield results markedly different from those reported in
Professor Delgado's law review article? Prior to embarking on the study,
I pondered the question of why the percentage of African-American law
professors at HWLSs has virtually ceased to increase. I wondered if the
illumination provided by the current perspectives of tenured
African-American professors, in a qualitative study, could provide some
sense of how, in light of their legal academy journeys, they currently
perceive the prospects for African-American professors at HWLSs.27

A. The Study

Prior to the study, no quantitative or qualitative studies of
exclusively African-American law professors at HWLSs had been
conducted.28 Nor had there been a systematic effort to deconstruct the
perspectives of any law faculty members of color since Bell-Delgado.2 9

However, others had examined the views and experiences of higher
education faculty of color generally (i.e., without regard to academic
discipline).30

The study employed qualitative analysis of data collected through
interviews to examine the perspectives of tenured African-American
faculty about the appointment and conditions of employment for
members of their ethnic group at HWLSs.' In that connection, after
exploring their perspectives and inviting participants to offer potential

26 Goldberg, supra note 25, at 56.
27 See MICHAEL Q. PATTON, QUALITATIVE RESEARCH AND EVALUATION METHODS 145 (3rd ed.,
2002) (asserting that qualitative research can "contribute to useful evaluation, practical problem
solving, real-world decision making, action research, policy analysis, and organizational or
community development.").
28 But cf RACHELLE S. GOLD, OUTSIDERS WITHIN: AFRICAN AMERICAN PROFESSORS AT
PREDOMINANTLY WHITE UNIVERSITIES: A NARRATIVE INTERVIEW STUDY (2008) (discussing the
results of a narrative interview study of black professors at predominately white universities);
ELIZABETH MERTZ ET AL., A.B.A., AFTER TENURE: POST-TENURE LAW PROFESSORS IN THE UNITED
STATES (2011), http://www.americanbarfoundation.org/uploads/cms/documents/after-tenure-report-

final- withrevisions-july_9_2012-_withtrackchangesaccepted.pdf, <http://perma.cc/CM47-
STZR> (detailing the results from the first quantitative phase of a two-phased study looking at the
"experiences of post-tenure law professors, with attention paid to their perceptions of teaching and
research, the missions of law schools, diversity within the legal academy, and many other issues.").
29 Delgado, supra note 9.
30 See generally, e.g., Cathy A. Trower & Richard P. Chait, Faculty Diversity: Too Little for Too
Long, 98 HARV. MAG. 33 (2002) (discussing the lack of faculty-diversification progress and
examining obstacles to and solutions for increasing faculty diversity); Caroline S. Turner,
Incorporation and Marginalization in the Academy, 34 J. BLACK STUD. 112 (2003) (analyzing the
challenges of marginalization and the benefits of incorporation of minority faculty).
31 See PATTON, supra note 27, at 14 (contrasting qualitative and quantitative methods).
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strategies for advancing African-American law faculty presence and
improving their conditions of employment, the study elicited their views
on the viability of organizational change, litigation, and affirmative
action plans for advancing racial equity in the legal professoriate. The
study employed an interview protocol that allowed for a consideration of
the foundations of CRT as an explanation, in whole or in part, for
participants' perspectives.

Why focus on perspectives rather than experiences? There were
several reasons. I expected that participants' perspectives would be at
least somewhat informed by experience. Indeed, I fully expected that
some of the participants would volunteer that they were discussing their
own experiences or that such would be obvious. On the other hand, I was
convinced that if I announced an intention to focus on personal
experience, they might be less willing to participate or less forthcoming
because they might perceive my inquiries as too intrusive/personal.32

Furthermore, I saw greater potential benefit from drawing upon the
perspectives of participants, because I anticipated that they would
provide a synthesis of collective experiences, including perceptions of
the experiences of other African-American law faculty.

As it turned out, in some instances, it was not clear whether
participants were relating personal information and experience, even as
they were sharing their perspectives; other participants made it clear, at
least some of the time, that what they related was largely, if not entirely,
based on personal experience. Participants appeared to have been
influenced by their own experiences, as well as by the perceptions of
those similarly situated: other African-American professors at HWLSs.

Ultimately, the study participants were limited to those with tenure.
Untenured faculty-those without job security-cannot be expected to
be as forthcoming as those tenured, because they fear reprisals that might
negatively influence their tenure quest. Furthermore, tenured faculty
likely will have taught at least five years in the legal academy and will,
therefore, have more informed perspectives than those with less
experience. Moreover, the best available source of a sense of why
African Americans fail to become tenured at HWLSs may very well be
tenured African-American law faculty at such institutions. It is the case
that, as I framed my study, I attempted to establish contact with four
former African-American law professors identified to me as having been
either formally denied tenure or told they would be. All declined to
respond to my entreaties. It became clear, then, that I would be unable to
elicit their meaningful participation in a study.33

32 1 hasten to point out that highly educated African Americans may be reluctant to discuss personal
experiences, especially hurtful ones that have racial components, with strangers, even other African
Americans.
3 Furthermore, I note that with regard to "failed" candidacies, institutional spokespersons cannot be
expected to volunteer information they perceive as being indicative of institutional shortcomings
with respect to racial diversification of their faculty, for both legal and public relations reasons. By
contrast, my anonymous African-American participants were not exposed to legal damages for being
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B. The Importance of Racial Diversity in the Professoriate of
American Law Schools

The United States has become considerably more racially diverse,
with African Americans, Asian Americans, Native Americans, and
especially Hispanic Americans comprising a substantially larger portion
of the total national population than ever before. This trend is expected to
continue to an eventual majority-minority U.S. population by
mid-century, if not sooner.34 Given the rapidly changing demographics
of the nation, it is evident that future providers of legal services will be
delivering those services to clients from an ever-wider range of cultural
and ethnic backgrounds. Law school community diversity holds the
promise of promoting a greater understanding of how factors such as
cultural biases, diverse belief systems, and different ethnic traditions
might impact perceptions of civil and criminal justice, and influence the
way people experience and interpret legal challenges.3 5 Cross-culturally
educated lawyers will be better positioned to function professionally in a
racially diverse society, if trained in an environment that is reflective of
that diversity. Those so educated who become judges may be better
prepared to advance transracial fair play in matters of civil and criminal
justice. A racially diverse faculty is widely perceived to promote
cross-racial understanding and the breaking down of stereotypes. 36 In
that regard, Sylvia Hurtado's work suggests that faculty of color are
more likely than white faculty to challenge majority-group students'
preconceived notions about racial minorities by engaging in classroom
dialogue and providing additional readings regarding race and
ethnicity. 37

African-American faculty may also serve to provide
African-American law students with authority figures with whom they
can connect and from whom they can derive a sense of belonging that
can facilitate law school success. Douglas Guiffrida's study of nineteen
African-American undergraduate students investigated the characteristics
of faculty that facilitate meaningful relationships between faculty and
African-American students. The students reported that they sought out

honest about their perceptions.
34 U.S. Census Bureau Projections Show a Slower Growing, Older, More Diverse Nation a Half
Century from Now, U.S. CENSUS BUREAU (Dec. 12, 2012), http://www.census.gov/newsroom/
releases/archives/population/cbl2-243.html, <http://perna.cc/Y9ZV-56B4>.
3 Jon C. Dubin, Faculty Diversity as a Clinical Legal Education Imperative, 51 HASTINGS L.J. 445,
458-59 (2000).
36 See Patricia Gurin, The Compelling Need for Diversity in Education, 5 MICH. J. RACE & L. 363,
383-84 (1999) (discussing how students educated in diverse institutions are better able to participate
in an increasingly heterogeneous society).
3 Sylvia Hurtado, Linking Diversity and Educational Purpose: How Diversity Affects the Classroom
Environment and Student Development, in DIVERSITY CHALLENGED: EVIDENCE ON THE IMPACT OF
AFFIRMATIVE ACTION 187, 196 (Gary Orfield & Michael Kurlaender eds., 2001).
38 Douglas Guiffrida, Othermothering as a Framework for Understanding African American
Students'Definitions ofStudent-Centered Faculty, 76 J. HIGHER EDUC. 701, 703 (2005).
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African-American faculty more often than white faculty, because such
faculty tended to be relatively more affirming, supportive, and generous
with their counsel, whether career, academic, or personal. 39 Further,
African-American faculty were found to push African-American students
to succeed.40 African-American faculty members provided "aspects of
support that even the most well intentioned White faculty could not
provide."4 1 Students have reported that this kind of engagement with
African-American faculty facilitated their retention in school.4 2 That
faculty of color impact minority students positively seems beyond
peradventure.4 3

Furthermore, racial diversification of the nation's law school
faculties may result in an expansion of the legal academy's research
agenda to include greater emphasis on topics that influence policies and
practices in ways that serve to eliminate racial disparities in the provision
of legal services and in other areas of American life, such as housing and
employment. 44 Perhaps African-American law faculty are also better able
to challenge the presumption of law's impartiality, given their
experiences with and exposure to racial bias in American law and legal
institutions and beyond. Further, several researchers have found that
faculty of color benefit higher education by their greater predisposition to
employ innovative pedagogical agendas, techniques, and practices.4 5

Moreover, because law schools serve as a training ground for many
of the nation's political and civic leaders,46 the path to leadership in a
diverse nation like the United States might well include experience with
and exposure to a racially diverse group of persons, including authority

39 See id. at 709 (discussing how African-American faculty provided personal advice in addtion to
comprehensive career advising).
40 Id. at 711.
41 Id. at 718.
42 See, e.g., Anthony L. Antonio, Faculty of Color Reconsidered: Reassessing Contributions to
Scholarship, 73 J. HIGHER EDUC. 582, 583, 591-594 (2002) (showing that African-American
professors provided significant support for educational goals and were involved with students' civic,
moral, and affective development); Hurtado, supra note 37, at 196-199 (showing that engagement
with minority faculty increased the positive perception of growth in academic skills and knowledge).
But cf Alvin J. Schexnider, Black Student Retention: The Role ofBlack Faculty and Administrators
at Traditionally White Institutions, in STRATEGIES FOR RETAINING MINORITY STUDENTS IN HIGHER
EDUCATION 125, 131 (M. Lang & C. Ford eds., 1992) ("The backing of black faculty and
administrators, albeit important, is a necessary but not sufficient condition in the effort to recruit and
retain blacks and other minorities.").
43 See, e.g., Schexnider, supra note 42, at 126-27 (noting that the presence of minority faculty is a
critical factor in successful minority student adjustment and that minority faculty also serve as role
models for minority students).
44 Rory Van Loo, A Tale of Two Debtors: Bankruptcy Disparities by Race, 72 ALB. L. REv. 231, 252
(2009) (positing that increased information and attention about racial disparities within the legal
system will help to remedy those disparities); see also Brief for Respondents at *2, Fisher v. Univ. of
Texas at Austin, 133 S. Ct. 2411 (2013) (No. 11-345), 2012 WL 3418831 (urging that diverse
student bodies are "a business and economic imperative.").
45 E.g., Hurtado, supra note 37, at 194-96.
46 Grutter v. Bollinger, 539 U.S. 306, 332 (2003) (noting that law schools "represent the training
ground for a large number of our Nation's leaders. Individuals with law degrees occupy roughly half
the state governorships, more than half the seats in the United States Senate, and more than a third of
the seats in the United States House of Representatives." (citation omitted)).
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figures such as professors. Patricia Gurin's extensive study, employing
longitudinal analysis to measure the impact of racial diversity in higher
education, found that students are better prepared to become leaders in a
pluralistic society, if they have been educated in a multicultural
environment. 47 According to Gurin, racial diversity in institutions of
higher education is essential to initiating the cognitive, deep, complex
thinking that produces the best learning and life skills necessary for
succeeding in a democratic multicultural society. 48 William Bowen 49 and
Derek Bok50 embrace similar notions, citing the nation's need for racially
diverse institutions of higher education for the preparation of students for
leadership in business and industry in a global society.s'

It is also the case that racial diversity in the ranks of law school
leadership posts 52 can potentially have great significance. To varying
degrees, those occupying these posts help chart the course of legal
education curriculum and research agendas, as well as faculty and
student body compositions. Moreover, beyond leadership posts, the
inclusion of the views of African-American and other faculty of color in
law school governance can enrich the legal academy's decision-making

53processes.
The benefits of racial diversity described, herein, provide American

law schools with the underpinnings for making institutional
commitments to pursue racially diverse communities that include
African-American faculty. It seems clear that success in increasing the
numbers of tenured African-American and other faculty of color in
American law schools will depend on both increasing the number
recruited and providing them with favorable conditions of employment.
This study addresses those imperatives by identifying and discussing
relevant perspectives of tenured African-American law faculty.

47 Gurin, supra note 36, at 364.
48 Id. at 365 ("[Sltudents who experienced the most racial and ethnic diversity in classroom settings
and in informal interactions with peers showed the greatest engagement in active thinking processes,
growth in intellectual engagement and motivation, and growth in intellectual and academic skills.").
49 William G. Bowen was President of Princeton University from 1972 to 1988. William G. Bowen,
ANDREW W. MELLON FOUND., http://www.mellon.org/about-foundation/staff/office-of-the-
president/williambowen, <http://perma.cc/RW4H-NQER>.
'o Derek C. Bok was President of Harvard University from 1971 to 1991. Derek Bok, HARV. U.,
http://www.harvard.edu/history/presidents/bok, <http://www.harvard.edu/history/presidents/bok>.
51 WILLIAM G. BOWEN & DEREK C. BOK, THE SHAPE OF THE RIVER: LONG-TERM CONSEQUENCES
OF CONSIDERING RACE IN COLLEGE AND UNIVERSITY ADMISSIONS 280-81 (1998).
52 To include deans, associate deans for academic affairs, associate deans for research, appointments
chairs, budget committee chairs, curriculum committee chairs, and tenure committee chairs.
5 See Kellye Y. Testy, Best Practices for Retaining and Hiring a Diverse Law Faculty, 96 IOWA L.
REV. 1707, 1708-10 (2011) (describing the need for diverse faculty in law schools). See generally
Eli Wald, A Primer on Diversity, Discrimination, and Equality in the Legal Profession or Who is
Responsible for Pursuing Diversity and Why, 24 GEO. J. LEGAL ETHICS 1079 (2011) (discussing the
ways in which diversity improves decision-making processes in, bolsters the legitimacy of, and
provides better access to the legal system).
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II. BACKGROUND

The subjects, explored briefly in this background section, were
chosen because they provide the context for understanding the
perspectives of study participants regarding faculty appointment and
conditions of employment for African Americans in HWLSs.

A substantial body of literature focuses on the problems,
challenges, and circumstances that are thought to impede faculty
members of color at historically white colleges and universities
(HWCUs), but much of the literature does not disaggregate African
Americans from faculty of color generally. Likewise, there is scant focus
in the literature on African-American law faculty exclusively. The body
of relevant literature does provide a rationale for racially diverse law
faculties and provides, as well, a viable and meaningful way to frame the
voices of African-American law faculty regarding their appointment and
their conditions of employment.

I have also reviewed scholarship in law and organizational behavior
with an eye toward providing a foundation for the perspectives of the
study's participants regarding potential approaches or strategies that may
be considered for addressing challenges faced by African-American
faculty at HWLSs.

A. Some Historical Perspective on Faculty Ethnicity in
American Institutions of Higher Education

It is important to understand the historical evolution of the presence
of faculty of color in American institutions of higher education. Until
relatively recently, the American professoriate consisted almost
exclusively of whites, except at historically black colleges and
universities (HBCUs).54 Indeed, the exclusion of people of color from
faculty positions at HWCUs was virtually complete until World War II."
Many of the nation's colleges and universities first opened their doors to
faculty of color as late as the 1960s. 5 6

54 William Exum, Climbing the Crystal Stair: Values, Affirmative Action, and Minority Faculty, 30
Soc. PROBS. 383, 385 (1983).
s Id. at 384. In fact, as late as 1999, the percentage of faculty of color was quite low. See Deborah J.
Carter & Eileen O'Brien, Employment and Hiring Patterns for Faculty of Color, 4 RES. BRIEFS 1, 15
(1993) (finding that the number of faculty of color did not increase as much as might have been
expected during the 1980s); LEE JONES, RETAINING AFRICAN AMERICANS IN HIGHER EDUCATION:
CHALLENGING PARADIGMS FOR RETAINING STUDENTS, FACULTY AND ADMINISTRATORS 177 (2001)
(reporting that in 1999, less than 5% of faculty at U.S. colleges and universities were African-
American).
56 Exum, supra note 54, at 385; Katherine Barnes & Elizabeth Mertz, Is It Fair? Law Professors'
Perceptions of Tenure, 61 J. LEGAL EDUC. 511, 531-32 (2012) (explaining that in the late 1960s,
law faculities were first integrated with male faculty of color, who began receiving tenure in the
1970s, but it was not until the 1990s that female professors of color had any significant presence on
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Much of the impetus for the early, relatively substantive efforts at
racial integration of faculties of American institutions of higher
education came from Title VII of the Civil Rights Act of 1964,57 which
barred discrimination based on race or ethnicity in many American
arenas, to eventually include higher education. It soon became clear,
however, that ending overt discrimination alone was unlikely to lead to
significant progress in bridging the racial gaps that existed across
virtually every aspect of American life. Many concluded that affirmative
steps, not merely the absence of negative ones, were demanded if racial
inequities were to be redressed meaningfully." In that regard, it was a
federal order that sparked the "affirmative action" movement designed to
promote the inclusion of those from racial groups historically excluded
from much of American institutional life.60 These many years later, it
remains the case that federal law, executive orders, and public and
private affirmative action initiatives have failed to erase African-
American deficits in faculty composition at the nation's institutions of
higher education, including its schools of law.61

B. An Overview of the Experiences of Higher Education
Faculty of Color

To the extent that the considerable body of literature that catalogs
the experiences of faculty of color in the academy 62  does not

tenured American law faculties).
" 42 U.S.C. § 2000e-2(a)(1) (2006).
58 Originally exempt, higher education institutions were brought within the sweep of the Act,
pursuant to Congressional amendments, which took effect in 1972. H.R. REP. No. 92-238, at 19-20;
see also Univ. of Penn. v. EEOC, 110 S.Ct 577, 582 (1990) ("[w]hen Title VII was enacted
originally in 1964, it exempted an 'educational institution with respect to the employment of
individuals to perform work connected with the educational activities of such institution.' Eight
years later, Congress eliminated that specific exemption by enacting § 3 of the Equal Employment
Opportunity Act of 1972. This extension of Title VII was Congress' considered response to the
widespread and compelling problem of invidious discrimination in educational institutions. The
House Report focused specifically on discrimination in higher education, including the lack of
access for women and minorities to higher ranking (i.e., tenured) academic positions." (citations
omitted)).
9 See Mary C. Daly, Rebuilding The City of Richmond: Congress's Power To Authorize The States

To Implement Race-Conscious Affirmative Action Plans, 33 B.C. L. REV. 903, 913-914 (1992)
(describing many employers' decisions to institute voluntary affirmative action programs); see also
CAROLINE S. TURNER & SAMUEL L. MYERS, FACULTY OF COLOR IN ACADEME: BITrERSWEET
SUCCESS 17 (2000) (suggesting that when all government contractors were required to prepare
affirmative action plans for women and minorities in the early 1970s, "there was real impact on
higher education," and noting that the American Association of University Professors endorsed
affirmative action in faculty hiring in 1973).
' Exec. Order No. 10925, 26 Fed. Reg. 1977 (Mar. 6, 1961).
"' Trower & Chait, supra note 30, at 34-35 (citing statistics on the low numbers of minorities in
faculty positions).
62 See generally MARK A. CHESLER ET AL., CHALLENGING RACISM IN HIGHER EDUCATION:
PROMOTING JUSTICE (2005); GAIL THOMPSON & ANGELA LOUQUE, EXPOSING THE CULTURE OF

ARROGANCE IN THE ACADEMY: A BLUEPRINT FOR INCREASING BLACK FACULTY SATISFACTION
(2005); Octavio Villalpando & Dolores Delgado Bernal, A Critical Race Theory Analysis ofBarriers
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disaggregate African Americans from other racial minority groups (but
rather usually includes black, brown, Native-American, and
Asian-American faculty 63), it appears to assume that the issues,
problems, challenges, and solutions for faculty aspirants from all such
groups are similar, if not the same. To the extent that not being white is
an operative factor in faculty appointment and conditions of
employment, the assumption may have some validity.

Studies conclude that faculty of color have different levels of job
satisfaction than white faculty. Uma Jayakumar et al. found that faculty
of color were less satisfied with their jobs when compared to white
faculty. 4 Caroline Turner and Samuel Myers synthesized data from
sixty-four interviews with tenured minority faculty, finding that such
faculty believed they had to work harder than whites and that they
received scant support for or validation of their research and
scholarship.

Higher education researchers have found that faculty of color at
HWCUs have complained of isolation and the lack of true peers in their

66departments and institutions.66 These studies indicate that faculty of color
at HWCUs are more likely than their white peers to experience a difficult
institutional climate that creates job dissatisfaction and hinders tenure
progress. 67 Adalberto Aguirre et al. found that faculty of color were more

that Impede the Success of Faculty of Color, in THE RACIAL CRISIS IN AMERICAN HIGHER
EDUCATION: CONTINUING CHALLENGES FOR THE TWENTY-FIRST CENTURY 243 (William A. Smith
et al. eds., 2002); Turner, supra note 30, at 34.
63 Delgado, supra note 9, at 350 (surveying "minority law professors"); Gregory A. Diggs et al.,
Smiling Faces and Colored Spaces: The Experiences of Faculty of Color Pursuing Tenure in the
Academy, 41 URB. REv., 318 (2009) (collecting data from "faculty of color"); Guang-Lea Lee &
Louis Janda, Successful Multicultural Campus: Free From Prejudice Toward Minority Professors,
14 MULTICULTURAL EDUC. 27, 27 (2006) (analyzing treatment of "minority professors").
6 Uma M. Jayakumar et al., Racial Privilege in the Professoriate: An Exploration of Campus
Climate, Retention, and Satisfaction, 80 J. HIGHER EDUC. 538, 549 (2009).
65 TURNER & MYERS, supra note 59, at 85-87.
66 EUGENE R. RICE ET AL., HEEDING NEW VOICES: ACADEMIC CAREERS FOR A NEw GENERATION
19-21 (2000); Diggs et al., supra note 63, at 314-15.
67 Many African-American faculty, specifically, have greater satisfaction at HBCUs than at HWCUs,
notwithstanding the fact that the latter have lower teaching loads and higher pay. See generally
Gloria J. McNeal, African American Nurse Faculty Satisfaction and Scholarly Productivity at
Predominantly White and Historically Black Colleges and Universities, 7 ABNF J. 4 (2003); April
L. Berrian, Job Satisfaction, Perceptions of Fairness, and Perceived Departmental Support Among
African-American and White Faculty (Oct. 2006) (unpublished Ph.D. dissertation, Indiana
University); Quentin Wright, Factors Affecting African American Faculty Satisfaction at a
Historically Black University and a Predominantly White Institution (May 2009) (unpublished Ed.D.
dissertation, University of North Texas).

Furthermore, African-American faculty often feel too visible (compelled to serve as spokespersons
for their race) and concurrently not visible enough (not viewed as fitting into the paradigm of what a
professor should be in the eyes of department colleagues). See, e.g., Adalberto Aguirre, A Chicano
Farmworker in Academe, in THE LEANING IVORY TOWER 17, 21 (R. V. Padilla & R. C. Chavex eds.,
1993) (describing how women and racial minorities are ignored and excluded from white, male
networks); Adalberto Aguirre et al., Majority and Minority Faculty Perceptions in Academia, 34
RES. IN HIGHER EDUC. 371, 372 (1993) (discussing how minority faculty are seen as peripheral and
relating an incident where a faculty member was addressed as a student would have been); Linda K.
Johnsrud & Kathleen C. Sadao, The Common Experience of "Otherness ": Ethnic and Racial
Minority Faculty, 21 REV. HIGHER EDUC. 315, 335 (1998) (describing how racial minority faculty
are "showcased on committees, panels, or commissions" and sense that they are "being called upon
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likely than white faculty to perceive less opportunity to participate in
departmental matters and decision-making when it did not involve
minority affairs.68

Moreover, teaching and scholarship evaluations may be negatively
influenced by race, either because of racial prejudice or because faculty
of color design courses and pursue scholarship that challenge traditional
paradigms.6 9 Some scholars of color gravitate toward matters of
particular interest to their ethnic communities; however, these matters are
often given short shrift, if not dismissed entirely, in the academy.70

Viewing matters through the prism of their own experience, white
students and faculty may be dismissive of race-related topics to the point
of doubting their legitimacy for classroom consideration or the subject of
scholarship.71 For example, CRT may face skepticism, if not derision,
from well-to-do white students who do not like to hear that their
prosperity may be due, in part, to the sweat and suffering of African
Americans and Native Americans. Teaching and scholarship on such
matters may touch a nerve, whether conscious or acknowledged.72

The dynamics of race sometimes come into play in the interactions
of faculty of color with majority-group students, who may be more
predisposed to challenge or discount the expertise of a minority faculty
member than a similarly positioned majority-group faculty member.
Written course evaluations may reflect this bias. In her research on the
personal experiences of faculty of color at HWCUs, Turner found that
these scholars reported encountering challenges to their credibility and
presence not only from students, but from peers as well.74 Similarly,
others have found that white peers and students sometimes show a lack
of respect for professors of color at HWCUs." Subjective factors like

to represent their ethnicity, not their professional competence.").
68 Aguirre et al., supra note 67, at 377.
69 Siomara E. Valladares, Challenges in the Tenure Process: The Experiences of Faculty of Color
Who Conduct Social Science, Race-based Academic Work 14-15 (2007) (unpublished Ph.D.
dissertation, University of California, Los Angeles).
'o Id. at 27-28.
" DERRICK A. BELL, AND WE ARE NOT SAVED: THE ELUSIVE QUEST FOR RACIAL JUSTICE (1987);
see Anna Sampaio, Women of Color Teaching Political Science: Examining the Intersections of
Race, Gender, and Course Material in the Classroom, 39 POL. SCI. & POL. 917, 918 (2006) (noting
that a majority of research with students suggests that faculty of color who teach race-gender studies
are considered insignificant and unprofessional; students often view these courses as therapy instead
of areas of scientific inquiry).
72 DERRICK A. BELL, FACES AT THE BoTToM OF THE WELL: THE PERMANENCE OF RACISM 118-120

(1993).
73 TURNER & MYERS, supra note 59; Juanita Johnson-Bailey & Ronald M. Cervero, Different Worlds
and Divergent Paths: Academic Careers Defined by Race and Gender, 78 HARV. EDUC. REV. 311,
320 (2008).
74 Turner, supra note 30, at 116 (faculty "speak about the challenges they encounter in the classroom
from students and peers who question not only their intelligence but their very presence as
professors of color.").
7 See Mary V. Alfred, Expanding Theories of Career Development: Adding the Voices of African
American Women in the White Academy, 51 ADULT EDUC. Q. 108, 110 (2001) (discussing the
minute percentage of full-time, female African-American faculty in "White institutions" and the
characteristics of "[a]lienation, isolation, and social marginalization" they experience).
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collegiality may be weighed in faculty peer evaluation processes to the
disadvantage of faculty of color, who are not seen by those in the
majority group as fitting the norm.

Turner and Myers found that when institutions of higher education
systematically employ mentoring and support for research and writing,
faculty of color seem to have fewer quality of life complaints.n
However, Jonathon Alger observed, "informal mentoring relationships
usually develop between senior and junior colleagues who have much in
common, because people tend to seek out younger versions of
themselves when imparting their wisdom and experience."7 A
predisposition to replicate oneself may serve as an incentive to mentor
someone of the same ethnicity, a circumstance that disadvantages racial
minorities, given their "in group" underrepresentation at HWCUs.

Minority faculty members have reported that lack of funding and a
lack of opportunity to collaborate with majority colleagues are among
racial disparities found in the academy. 79 The combination of these two
factors can result in fewer and lower quality publications, with
consequent negative implications for obtaining tenure, research grants,
salary increases, and the like, given the centrality of scholarship to such
decisions.80 There is a substantial body of literature to indicate that the
positive, affirming, institutional climate supportive of faculty success-
described as consisting "of an unremitting treatment of everyone at all
times with the highest level of respect and fairess"8-may not exist for
African Americans and other faculty of color at HWCUs. 8 2

C. An Overview of the American Law School Faculty
Appointment Process

The tenure-track faculty appointments process at American law
schools is centered in the appointments committee, the composition of
which appears to vary among law schools from eighty to one-hundred

76 Jonathon R. Alger, How to Recruit and Promote Minority Faculty: Start by Playing Fair, AM.
ASS'N U. PROFESSORS, http://www.aaup.org/issues/diversity-affirmative-action/resources-diversity-
and-affirmative-action/how-recruit-and-promote-minority-faculty-start-playing-fair,
<http://perma.cc/YL76-4MHE>.
77 TURNER & MYERS, supra note 59, at 160-64.
7 Alger, supra note 76.
7 TURNER & MYERS, supra note 59, at 118-20 (discussing how there is little solicitousness for
minority faculty in the form of funds for travel, equipment, curriculum development, or sabbaticals,
etc., and how mentoring could be employed to nurture minority and other faculty development).
so Kusum Singh et al., Differences in Perception of African American Women and Men Faculty and
Administrators, 64 J. NEGRO EDUC. 401, 404 (1995).
81 Lawrence E. Wharton, Observations on Community College Leadership, 25 COMMUNITY C. REV.
15, 18 (1997).
82 See Lee & Janda, supra note 63, at 27 (discussing the racial bias that professors of color face,
specifically, from students).
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percent of the tenure-track and tenured faculty.83 The dean chooses the
chair and members of the appointments committee annually.84

The formal, required steps for a tenure-track or tenured
appointment to an American law school faculty are: (i) the appointments
committee recommends appointments to the full faculty; (ii) the full
faculty votes in support of the committee's recommendation; (iii) the
dean accepts and signs off on the faculty recommendation and then
forwards the faculty decision, with a concurring recommendation, to the
university president for approval; and (iv) the candidacy and the
president's approval are then conveyed to the board of trustees for
approval. In practice, the most important of the formal steps are (i) and
(ii), since no law faculty appointment can be made without an
appointments committee recommendation and subsequent ratification
vote of the full faculty.86 Usually, at steps (iii) and (iv) the proverbial
"rubber stamp" is applied, but, of course, not always.

The factors that ordinarily determine faculty appointment have
essentially remained the same in the legal academy during the past four
decades, the span of time study participants have spent in the legal
professoriate. Law schools rely on specific factors to determine which
candidates merit faculty appointment. 8' The most significant factors
include: the ranking of the law school attended, performance in law
school, endorsements of law faculty, law journal editing experience,
judicial clerkship experience, law practice experience, advanced degrees,
publications, and diversity. The reasons driving law school faculty
appointments include curricular needs, scholarship needs, and, in some
cases, diversity needs.89 Those interested in obtaining law faculty
appointments may initiate the process by contacting schools directly,
though most of those interested in such appointments begin their quests
by registering with the American Association of Law Schools (AALS);

83 See, e.g., Rules & Policies, Rule 4-3 Appointments, Promotions, and the Granting of Tenure,
DUKE L. SCH., http://law.duke.edu/about/community/rules/sec4#rule4-3, <http://perma.cc/9638-
NG3K> (describing the appointments process at Duke Law School). Any nonfaculty members will
be students who may or may not have a committee vote. E.g., Student-Faculty Committees,
N.Y.U. L., http://www.law.nyu.edulstudents/studentbarassociation/studentfacultycommittees,
<http://perma.cc/3NL4-UYP3> (providing one non-voting seat for a student on the academic
personnel committee).
8 Id.
" University or law school charters, rules, and regulations dictate the formal process. See generally,
e.g., id.; see also Testy, supra note 53, at 1712-14 (discussing the faculty search and hiring process).
86 See, e.g., Bylaws of the Association of American Law Schools, Inc., ASS'N AM. L. SCH. (Jan.
2008), http://www.aals.org/about handbook -bylaws.php, <http://perma.cc/ZE27-WT7C> (stating in
Section 6-5(c) that "[t]he faculty shall exercise substantial control over decanal and faculty
appointments or changes in faculty status, such as promotions, tenure designations, and renewal or
termination of term appointments . . . . Except in rare cases and for compelling reasons, no . . .
faculty appointment . .. [will be] made over the expressed opposition of the faculty.. .. " (emphasis
added)).
87 See Ethan S. Burger & Douglas R. Richmond, The Future of Law School Faculty Hiring in Light
ofSmith v. City ofJackson, 13 VA. J. Soc. POL'Y & L. 1, 16-20 (2005) (describing the faculty search
and appointment process).
88 See, e.g., id. at 50-51 (describing factors that make faculty candidates attractive to law schools).
89 See, e.g., Bylaws ofthe Association ofAmerican Law Schools, Inc., supra note 86, at 6-3, 6-4.
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the registry form requests disclosure of various appointment related
criteria, including racial identity. 90 Law schools may consult the registry
for potentially viable faculty candidates. The more elite the law school,
the lesser is the dependence on AALS registered faculty candidates. The
top-ranked law schools have antennae for viable-for-them faculty
candidates and may take the initiative with regard to potential
appointees. Indeed, "don't contact us (if we are interested), we'll contact
you" may accurately capture the approach to faculty appointments at
American law schools ranked in the top ten.

The supply of those interested in American law school tenure-track
faculty appointments greatly exceeds the demand. 9' Because law faculty
professorships are coveted, the competition for appointment to such
positions is keen and is seemingly ever more intense. 92 Not that long ago,
a U.S. Supreme Court clerkship virtually guaranteed appointment to a
tenure-track position at a Tier I law school. 9 3 In the current competitive
environment, some of these same clerks now begin their legal academy
journeys at lower-ranked schools. 94

With the competition for slots on American law school faculties so
keen, it does not take much to derail a candidacy. Moreover, individual
faculty member preferences, projections, instincts, and feelings are
recognized bases for a "no" vote on appointments.95 Further, faculty
members need not justify their votes. 9 6

D. An Overview of Tenure at American Law Schools

The granting of tenure signifies acceptance and incorporation into
the ranks of the institution's permanent cadre of scholars. The status is
honored across the academy and conveys an imprimatur that will hold
the recipient in good stead far beyond the walls of his institution. Tenure
also grants "virtually unrivalled job security."

90 Uncloaking Law School Hiring: A Recruit's Guide to the AALS Faculty Recruitment Conference,
AM. ASS'N LAW SCH., http://www.aals.org/frs/jle.php#3, <http://perma.cc/G52X-JPJT>.
91 Richard E. Redding, "Where Did You Go to Law School? " Gatekeeping for the Professoriate and
Its Implications for Legal Education, 53 J. LEGAL EDUC. 594, 595 (2003) (noting that only 10% of
the over 1,000 lawyers that submit resumes to the AALS Faculty Appointments Register for legal
teaching positions are offered positions).
92 Id. at 596 ("the prototypical new law teacher graduated from an elite school ... was on the staff of
the law review or another journal while in law school, clerked for a judge . . . published one or two
articles or notes ... and practiced for several years ... before entering academia.").
" Id. at 601.
94 See generally ASS'N AM. LAW SCH., DIRECTORY OF LAW TEACHERS (2011-2012) (providing
biographies of current law professors, including information on former Supreme Court clerkships).
9 Paul D. Carrington, Diversity, 1992 UTAH L. REv. 1105, 1176 (1992). Cf Burger & Richmond,
supra note 87, at 41 (". . . already knowing members of the faculty or getting a former professor,
colleague or friend to promote one's candidacy can provide a decisive advantage.").
96 See, e.g., Burger & Richmond, supra note 87, at 36 (noting that the evaluation of candidate
qualifications is subjective and that showing discriminatory intent is difficult).
9 Bames & Mertz, supra note 56, at 61.
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The formal factors for tenure at American law schools are
scholarship, teaching, and service.9 In the last three decades, the
scholarship requirement has become more exacting, shifting from two
substantial, published law review articles to three at Tier I schools, as
well as at some schools not as highly ranked. 99 However, "the devil is in
the details" with respect to whether these published works meet
applicable qualitative standards-standards that vary from institution to
institution. Tier I schools tout an "indicative of 'superior intellectual
attainment"' standard for at least one of the articles.'o All of this is, of
course, highly subjective.

It is not possible to precisely characterize the relative weight
accorded scholarship, as opposed to teaching, in the tenure
decision-making process at American law schools. Generally speaking,
the higher the rank of the school, the less is the weight given teaching in
the tenure decision. 01 It is the case that the service component is
accorded less, if not substantially less, weight than either scholarship or
teaching in the tenure quotient across the American law school
universe. 10

Obtaining tenure at HWLSs may also depend significantly on
institutional politics. At most law schools, the favorable vote of a
super-majority of the faculty-usually between two-thirds or three-
quarters of the tenured members-is required for tenure. 0 3 Tenure-track
appointments at law schools are usually made with the expectation that
tenure will later be granted. '0

According to much of the relevant literature, as discussed herein,
the politics of race and diversity often impact tenure for African
Americans across the academy. 05 The tenure prospects for higher
education faculty of color are thought to be negatively impacted by: (i)
unclear and ambiguous requirements; (ii) professional, cultural, and
social isolation; (iii) inadequate mentoring; (iv) incomplete and
unconstructive (if not biased) performance evaluations; (v)
methodological and research preferences; and, (vi) the competing

9 Devon W. Carbado & Mitu Gulati, Tenure, 53 J. LEGAL EDUC. 157, 159 (2003); Diggs et al.,
supra note 63, at 317.
9 See Carbado & Gulati, supra note 98, at 160 (discussing how two to three substantial review
articles seems to be the requirement for tenure).
'"'Id. at 160-61.
'01 Russell Korobkin, In Praise of Law School Rankings: Solutions to Coordination and Collective

Action Problems, 77 TEXAS L. REv. 403, 421-22 (1988). There may be an assumption that the bright
students populating top-ranked schools do not require quality instruction to master course contents,
which may explain the somewhat readier tolerance for undistinguished or poor instruction at top-
ranked schools.
102 See, e.g., Carbado & Gulati, supra note 98, at 159 ("The two most important and, therefore, most
discussed elements of the tenure decision are the evaluation of scholarship and teaching. Scant
attention is paid to service, the third element of most law school tenure decisions.").
103 Ann C. McGinley, Discrimination In Our Midst: Law Schools' Potential Liability for
Employment Practices, 14 UCLA WoMEN's L.J. 1, 12-13 (2005).
"4 Id. at 13.
'05 Bames & Mertz, supra note 56, at 511-12.
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demands of research, teaching, and service. 06

E. An Overview of Professorial Satisfaction in American
Institutions of Higher Education

Generally speaking, higher education faculty members have been
"satisfied" with their positions. 07 However, measurements of the overall
level of satisfaction risks diluting the richness of individual experiences,
and risks obfuscating critical areas of dissatisfaction.

Indeed, according to job facet theorists, positions of employment
should be deconstructed for satisfaction analyses in light of the fact that
people may be satisfied with certain aspects of their jobs while being
dissatisfied with others. 08 Significant intrinsic factors for those in the
professoriate include: (i) opportunities for scholarly pursuit; (ii) personal
autonomy and independence; and (iii) opportunities to develop new
ideas.' 09 Significant extrinsic factors for professors include: (i) salary and
fringe benefits; (ii) course assignments, research grants, and
administrative tasks; (iii) professional and social relationships with other
faculty; (iv) relationships with administration and staff; and (v)
professional and social recognition.1o

The demarcations set out by job facet theorists have particular
resonance for faculty of color. In that regard, there are significant
differences between African-American and white faculty with respect to
satisfaction with salary, collegial interaction, student-teacher interaction,
and participation in governance.' Satisfaction studies, then, that rely
upon majority-group faculty perspectives may not accurately reflect the
views held by African Americans, whose experiences in the academy
may vary qualitatively from those in the majority group.

106 Trower & Chait, supra note 30, at 36-37.
107 See Barry Bozeman & Monica Gaughan, Job Satisfaction Among University Faculty: Individual,
Work, and Institutional Determinants, 82 J. HIGHER EDUC. 154, 171 (2011) (finding that university
faculty are "generally quite satisfied with their jobs").
08 James L. Bess, Intrinsic Satisfactions from Academic Versus Other Professional Work: A
Comparative Analysis, ASHE Annual Meeting 1981, 7 (ERIC Document Reproduction Service No.
Ed 203 805).
' See generally Linda S. Hagedom et al., Correlates of Retention for African-American Males in
Community Colleges, 3 J. C. STUDENT RETENTION 243 (2001).
110 Id.
" TURNER & MYERS, supra note 59, at 22 (identifying how faculty of color, when compared with

white faculty, are less satisfied with nearly every aspect of their jobs).
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F. Critical Race Theory, Interest Group Convergence, and
the "Tipping Point"

The Bell-Delgado survey found that the majority of the law faculty
of color respondents identified their school environments as being racist,
even if only by subtle manifestation.112 There is strong theoretical
support in relevant literature for such perceptions. According to CRT,
racism is endemic and omnipresent in American life-it permeates the
nation's institutions and decision-making processes." 3 Critical Race
Theorists posit that America's legal system and legal institutions are all
designed to or promote and protect white hegemony. 114 Critical Race
Theory,

[C]oheres in the drive to exacerbate the relationship between
the law, legal doctrine, ideology and [white] racial power and
the motivation not merely to understand the vexed bond
between law and racial power but to change it. "s

Critical Race Theorists reject the notion that American law and
legal institutions are neutral, objective, and above politics." 6 In the CRT
narrative, law, far from being colorblind, cements the country's racial
caste system that was constructed, in part, by the legal regime.' '
According to Critical Race Theorists, law is a principal instrument for
maintaining a society bereft of racial fair play and devoid of meaningful
opportunities for success for most members of non-white groups." 8 The
law school faculty appointment and conditions of employment plights of
African Americans and other racial minorities may well be viewed
clearly under a CRT lens."l 9

Under the interest-group convergence theory (a collateral theory to
CRT), legislation, policy development, judicial decision-making, and
majority-dominated institutional policies, practices, and procedures favor
the interests of racial minorities only when they benefit the white
majority-when majority and minority interests converge.'20 The Brown
v. Board ofEducation l21 case may be a CRT paradigm. According to Bell

112 Delgado, supra note 9, at 352.
H See, e.g., BELL, supra note 71, 48-50 (discussing persistence of racism in modem society).
114 Katharine T. Bartlett, Feminist Legal Methods, 103 HARV. L. REV. 829, 875 (1990).
" Cheryl 1. Harris, Critical Race Studies: An Introduction, 49 UCLA L. REV. 1215, 1217 (2002).
"6 Cornel West, Foreword to CRITICAL RACE THEORY: THE KEY WRITINGS THAT FORMED THE
MOVEMENT xi (Kimberle Crenshaw et al. eds., 1995).
" See, e.g., DERRICK BELL, RACE, RACISM, AND AMERICAN LAW 126-27 (5th ed. 2004).

"' DERRICK A. BELL, SILENT COVENANTS: BROWN V. BOARD OF EDUCATION AND THE
UNFULFILLED HOPES FOR RACIAL REFORM 187-88 (2004).

'19 Robin Hughes & Mark Giles, CRiT Walking in Higher Education: Activating Critical Race
Theory in the Academy, 13 RACE, ETHNICITY, & EDUC. 41, 44 (2010).
120 Derrick A. Bell, Brown v. Board of Education and the Interest-Convergence Dilemma, 93 HARV.
L. REV. 518, 523 (1980); RICHARD DELGADO & JEAN STEFANCIC, CRITICAL RACE THEORY: AN
INTRODUCTION 16-18 (2001).
121 Brown v. Board of Education of Topeka, 347 U.S. 483 (1954).
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and others, perhaps the real reason for the Brown ruling is not found in
the Constitution's Equal Protection Clause. 122 Nor was it rendered to
achieve justice and fair play for African Americans or to help them
prosper. 123 Rather, Brown reflects a mindfulness of the fact that the
existence of racially-segregated-by-law American institutions in the
nation's South and Southwest was hurting the country's standing in the
third world. 124 This geopolitical reality is something that the architect of
the Court's opinion in Brown and the masterful assembler of the
Supreme Court's unanimity in Brown, Chief Justice Earl Warren, former
Governor of California and Republican Vice-Presidential nominee
(1948), would have been keenly aware of.

Further, the "Cold War" generated a battle-between capitalism
and communism, and between America and the Soviet Union-for the
hearts and minds of third world peoples, people of color.125 How could
the U.S. win such a battle when, as was the case, the diplomats from
most African nations could not partake of a meal in the "Whites only"
restaurants that predominated in the nation's capital-Washington D.C.?
Because de jure segregation undermined America's campaign to win the
allegiance of people of color in the third world, the interests of white
Americans in non-"Jim Crow" states (i.e., those without racial
segregation by law) converged with the interests of African Americans.
This convergence provides a context for the Civil Rights Act of 1964.
Professor Bell concludes that without communism and third world public
relations-related concerns, the nation's white majority would not have
ended de jure segregation in the South and Southwest, or at least would
not have done so as early as 1964.126

Subsequent to Professor Bell's articulation of the interest-group
convergence theory, seemingly incontrovertible evidence in support of
the thesis was uncovered. Professor Mary Dudziak discovered cables,
messages, memoranda, and other direct evidence that U.S. government
decision-makers were mindful of the nation's hypocrisy on racial
equality and the need to end legal segregation as a prerequisite for
success in ideological battles with the Soviet Union. 127 In a similar vein,
it is notable that all of the U.S. Representatives and Senators who voted
for the Civil Rights Act of 1964 were from states that did not have legal
segregation regimes. 12 8 Consistent with the thesis, it may be observed
that congresspersons voting for the 1964 Act gave up nothing, because

122 See Bell, supra note 120, at 522 (situating this argument and providing critiques).
123 id
124 Id. at 524.
125 BELL, supra note 118, at 60.
126 See id. (describing the impetus for the Brown decision as resulting from a "white court" ensuring
"stable institutions" (quotation omitted)).
127 See generally Mary L. Dudziak, Desegregation as a Cold War Imperative, 41 STAN. L. REv. 61
(1988).
128 Daniel B. Rodriguez & Barry R. Weingast, The Positive Political Theory of Legislative History:
New Perspectives on the 1964 Civil Rights Act and Its Interpretation, 151 U. PA. L. REv. 1417,
1462-63 (2003).
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their constituents were not impacted, since the Act was not thought to
threaten the de facto racial segregation extant in their political
jurisdictions.

Derrick Bell, a chief architect of CRT as well as the interrelated
interest-group convergence theory, also advanced a companion notion,
the "tipping point" faculty-of-color-appointment thesis. 129 According to
one narrative, under the prevailing HWLS faculty composition template,
there is an appropriate number (or range of numbers) of
African-American faculty/faculty of color that satisfies institutional
imperatives.130 That is because the number is consistent with, for
example, (1) norms, (2) avoiding negative publicity, (3) avoiding
political condemnation and pressure, (4) avoiding lawsuits, etc. A good
faith effort to obtain fruits of diversity may be in the mix. When a faculty
is at the "point," in terms of number of African-American faculty that
satisfies these imperatives, a balance of sorts will have been achieved. 131

An additional such faculty appointment would tip, upset, or destroy the
"right" institutional balance. 13 2 The "point" is made by majority-group
faculty members according to their sensibilities, which will vary from
institution to institution, and time frame to time frame, considering as
well the socio-political factors therein influential. 133

The tipping-point theory is ever so consistent with the
interest-group convergence doctrine. Accordingly, those in the majority
group who dominate the faculty appointment process at HWLSs will
appoint and promote the interests of African American and other racial
minority law faculty only when they perceive that their group will
benefit. 134 For example, assume that an HWLS with average student
enrollment,135 located in a city with a significant African-American
population, had no African-American faculty, perhaps because the one
departed. To avoid being caught in a "hot spotlight" of sorts,
majority-group faculty members will be spurred to appoint an African
American to the faculty-interests will converge. On the other hand, if
there were already two or three African-American faculty members,
there would be less pressure and no critical "hot spotlight." That is,
although two or three is a low number absolutely, the institution would
not be subject to a broad critique (negative media coverage, criticism
from African-American political leaders and civic groups, and so forth).
Therefore, majority-group interests would not be served by an increase in
the number of African-American faculty and, hence, there would be no

19 Derrick A. Bell, Application of "The Tipping Point" Principle to Law Faculty Hiring Policies, 10
NOVA L.J. 319,323-24 (1986).
130 See id. at 322 (describing the tipping-point theory as applied to law faculty hiring).
131 See Derrick Bell, Foreword: The Civil Rights Chronicles, 99 HARV. L. REV. 4, 49 (1986)
(describing the tipping-point theory as applied to law faculty hiring through a fictional narrative).
132 Id.

' Bell, supra note 129, at 324.
134 Id. at 323-27.
135 Approximately 600 students.
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convergence of interests. As such, an additional African-American
appointment would tip the ideal balance, since the "right" number had
been attained. Moreover, with no spotlight on conditions of employment
for African-American law faculty, there is no interest convergence in
having their institutional quality of life equal that of majority-group
professors.

To summarize then, according to the narrative, if majority-group
faculty perceive that they have nothing to gain by increasing the number
of African-American faculty and nothing to gain by improving their
conditions of employment, neither can be expected to occur. Indeed, not
only would those in the majority have nothing to gain, they would lose
faculty slots, salary, and other benefits they disproportionately enjoy at
present-there would be interest divergence.

G. Racism and Implicit Bias

When exploring the experiences of faculty of color at American
institutions of higher education, majority-group scholars often do not
even mention racism,13 6 although historically conditioned deprivations
that disproportionally affect African Americans (e.g., poverty, poor
schooling) may be cited. That said, racism, though at times obscured and
perhaps largely unconscious, cannot be summarily dismissed as an
explanation, or part of the explanation, for the difficult journey
experienced by many people of color who aspire to successful
professorial careers in the legal academy. As Lawrence Hinman
observed, "[r]acism has been a pervasive and disturbing fact of American
society.... The legacy, and in some cases the continuing reality, of that
racism is still with us today."' 3 7 The issue of racism, it would seem,
necessarily informs the discussion of African-American and other faculty
of color at HWCUs, given its omnipresence in American life.

Faculty appointment and tenure decisions may represent a form of
institutional racism, manifested through seemingly benign policies and
practices designed to support so-called institutional standards; however,
these polices and practices may unnecessarily generate disparately worse
outcomes for people of color. 13 8 Turner et al. found that many faculty of
color perceived subtle and persistent racism that is generally not

36 E.g., Ying Zhou & James F. Volkwein, Examining the Influences on Faculty Departure
Intentions: A Comparison of Tenured Versus Nontenured Faculty at Research Universities Using
NSOPF-99, 45 RES. HIGHER EDUC. 139, 165-68 (2004) (exploring patterns of turnover intentions of
faculty, but excluding issues of racism from their model).
'3 LAWRENCE M. HINMAN, CONTEMPORARY MORAL ISSUES: DIVERSITY AND CONSENSUS 257 (2d
ed. 2000).
13 See generally Carmen Suarez, Faculty of Color Career Satisfaction: The Intersection of Race,
Preparation, and Opportunity (Nov. 1, 2007) (unpublished Ph.D. dissertation, Southern Illinois
University-Carbondale); James D. Anderson, Race, Meritocracy, and the American Academy During
the Immediate Post-World War II Era, 33 HIST. EDUC. Q. 151 (1993).
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acknowledged or appreciated by majority-group faculty members.139

Although Critical Race Theorists and adherents to the interest
group convergence school do not appear to focus on whether and when
the racism they condemn is intentional, research that does make such a
distinction seems relevant because it may advance an understanding of
the viability of these theories. Conscious or explicit racial bias exists in
American society, including in the legal academy; one in ten of the
minority law professors surveyed by Bell-Delgado indicated they thought
that the climate at their law schools was explicitly racist. 14 0 While it is
not clear how significant an impediment conscious racism is to
African-American success and satisfaction in the legal professoriate,
unconscious bias may very well play a role.141 Research clearly indicates
that racial biases can influence unconscious behavior.14 2  Because
unconscious bias is difficult to prove and perhaps even more difficult to
counter, it poses a substantial challenge to those negatively impacted by

143

The Bell-Delgado survey of law faculty of color found that while
10.4% of participants perceived unsubtle racism at their institutions,
45.3% of the participants perceived subtle racism. 144 Psychologists term
these unconscious influences "implicit biases"-meaning attitudes that
people embrace but do not consciously recognize.14 5 Implicit biases

139 Through a 177-item, self-administered survey of full-time medical school faculty members
working at twenty-four randomly selected medical schools in the United States, Turner et al. found
that minority faculty members were substantially more likely than majority faculty members to
perceive racial or ethnic bias in their academic careers. Caroline Sotello Viernes Turner et al.,
Exploring Underrepresentation: The Case of Faculty of Color in the Midwest, 70 J. HIGHER EDUC.
27, 28 (1999) (discussing that the study found that the predominant barrier to people of color
becoming productive and satisfied members of the professoriate is pervasive racial and ethnic bias
that creates unwelcoming and unsupporting work environments).
140 Delgado, supra note 9, at 366.
141 See, e.g., Charles R. Lawrence III, The Id, the Ego, and Equal Protection: Reckoning with
Unconscious Racism, 39 STAN. L. REv. 317, 372, 387 (1987) ("Black managers, black professors,
and black doctors are confronted with reactions ranging from disbelief to resistance to concern about
their competence . . . . The workings of the unconscious make this dissonance between efforts to
achieve full civil rights for blacks and the self-interest of those who are most able to effect change
even more difficult to overcome."); see also Melissa Hart, Disparate Impact Discrimination: The
Limits of Litigation, the Possibilities for Internal Compliance, 33 J.C. & U.L. 547, 556 (2007)
(identifying common hiring and employment practices which, "while appearing neutral, in fact
[operate] as a 'built-in headwind' to progress for women and minorities in the workplace.").
142 See John F. Dovidio & Samuel L. Gaertner, On the Nature of Contemporary Prejudice: The
Causes, Consequences, and Challenges of Aversive Racism, in CONFRONTING RACISM: THE
PROBLEM AND THE RESPONSE 132, 134 (Jennifer Eberhardt & Susan Fiske eds., 1998) (describing
the phenomenon of aversive racism as a "subtle, often unintentional, form of bias that characterizes
many white Americans who possess strong egalitarian values and who believe that they are non-
prejudiced.").
14 See, e.g., William A. Cunningham et al., Separable Neural Components in the Processing of
Black and White Faces, 15 PSYCHOL. SCL 806, 811-12 (2004) (providing evidence that "implicit
negative associations to a social group may result in an automatic emotional response when
encountering members of that group."); Samuel L. Gaertner & John P. McLaughlin, Racial
Stereotypes: Associations and Ascriptions of Positive and Negative Characteristics, 46 Soc.
PSYCHOL. Q. 23, 23 (1983) (examining the prevalence of racism beyond surface level interactions).
4 Delgado, supra note 9, at 390.
1 Anthony G. Greenwald & Linda Hamilton Krieger, Implicit Bias: Scientific Foundations, 94 CAL.
L. REV. 945, 946 (2006).



The African-American Legal Professoriate

might even conflict with espoused values or beliefs. 14 6 Consequently,
many in the majority group explicitly opposed to racial bias, nonetheless,
unwittingly harbor negative associations with respect to racial
minorities.147

The Implicit Association Test (IAT) has emerged as a credible
measuring tool for the detection of implicit racial bias.14 8 The racial
attitude IAT requires test takers to complete several rounds where they
sort words into categories of "good" and "bad," faces into categories of
"African American" and "European American," and paired words and
faces (one round of "African American/Bad" and "European
American/Good," and one round of the reverse).149 The test measures
how long it takes participants to sort the stimuli, and the difference in
average reaction times provides a measure of the test taker's association
between the two categories.150 A decade's worth of IAT research
suggests, if not proves, that roughly 75% of whites in America harbor
anti-black and pro-white biases.' 5 '

Other research catalogs the prevalence and perniciousness of
implicit racial bias. In a videotaped police-simulation exercise, those
participating were tasked with quickly determining whether a person was
holding a gun or something harmless, such as a wallet or cell phone.152

Participants were more likely to mistake an unarmed black person as
being armed and, conversely, mistake an armed white person as being
unarmed. "'

In another study, those participating reacted differently to a
televised crime story depending upon whether the story featured a mug
shot of a white or black suspect.154 All other material in the story was
identical; in fact, the two mug shots were actually the same photograph,
with altered skin hue.155 White participants showed more support for
punitive remedies for the perpetrator after seeing the mug shot of a

6 Id at 951.
147 See id. (describing implicit biases as "especially intriguing, and also especially problematic,
because they can produce behavior that diverges from a person's avowed or endorsed beliefs or
principles."); Elizabeth A. Phelps et al., Performance on Indirect Measures of Race Evaluation
Predicts Amygdala Activation, 12 J. COGNITIVE NEUROSCIENCE 729, 734 (2000) (demonstrating the
prevalence of unconscious social evaluations that might contradict measures in the conscious form).
148 Since 1997, over 200 studies have been published using the IAT and over 4.5 million people have
taken the test online. FAQ on Implicit Bias, STAN. SCH. MED.,
http://med.stanford.edu/diversity/FAQREDE.html, <http://perma.cc/FA87-HEN6>.
149 About the IA T, PROJECT IMPLICIT, https://implicit.harvard.edulimplicit/iatdetails.htmi,
<http://perma.cc/N4FB-S25W>.
15o That is, a test taker who more quickly sorts "European American/Good" than she does "African
American/Good" may have an automatic perference for whites. MAHZARIN R. BANAJI & ANTHONY
G. GREENWALD, BLINDSPOT: HIDDEN BIASES OF GOOD PEOPLE 46 (2013).
'' Id. at 47.
152 Jack Glaser & Eric D. Knowles, Implicit Motivation to Control Prejudice, 44 J. EXPERIMENTAL
Soc. PSYCHOL. 164, 166 (2008).
is1 Id. at 169.

' Franklin D. Gilliam, Jr. & Shanto lyengar, Prime Suspects: The Influence ofLocal Television
News on the Viewing Public, 44 AM. J. POL. SCL 560, 571 (2000).
.ss Id. at 563.
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supposedly black suspect.' 56 I have been unable to locate any study of
anti-African-American bias in the nation's history that has concluded
such bias is not present. 157

H. An Overview of Organizational Behavior Change

Do tenured African-American law professors perceive viable
organizational strategies or approaches that might be employed to
advance the appointment of African Americans to law faculties and
promote high-quality employment conditions post-appointment? Though
this study does not focus on organizations, I broach this subtopic because
the literature suggests that institutional inclusion of underrepresented
groups can be affected by organizational change. Further, some of the
study participants cited organizational behavior change as a means of
addressing challenges faced by African-American legal academics.

A cultural perspective can serve as a lens for examining and
understanding events that transpire in institutions of higher education and
the behavior of faculty, administrators, students, and staff. Institutional
culture in higher education has been defined as "persistent patterns of
norms, values, practices, beliefs, and assumptions that shape the behavior
of individuals and groups in a college or university and provide a frame
of reference within which to interpret the meaning of events and actions
on and off the campus."158  Organizational cultures establish the
boundaries within which various institutional behaviors and processes
take place. All organizations by definition have a culture, which can
inhibit, as well as facilitate, desired institutional outcomes. 159

Culture change has been described as the conscious, planned effort
to replace existing customs and practices with new ideas and approaches
that are a better fit for the extant environment.1 60 Some studies of efforts
to change organizational culture have concluded that institutional culture
is immutable, that it cannot be altered in intentional ways.'61 Other
scholars reject a "culture is immutable" thesis and instead embrace the
notion that organizational culture can be changed intentionally.' 62

156 Id.

'5 Even medical doctors appear not to be immune from racially biased impulses. One study found
that M.D.s more readily recommended appropriate care for white patients than for black patients,
refuting the suggestion that those in the majority who are highly educated are immune from racist
impulses. BANAJI & GREENWALD, supra note 150, at 200.
15 GEORGE KUH & ELIZABETH WHITT, THE INVISIBLE TAPESTRY: CULTURE IN AMERICAN
COLLEGES AND UNIVERSITIES 6 (1988), available at http://files.eric.ed.gov/fulltext/ED299934.pdf.
159 Id. at iv-v.

60 HARRISON M. TRICE & JANICE M. BEYER, THE CULTURES OF WORK ORGANIZATIONS 395
(1993).
161 Id. at 16.
162 See William Ouchi & Alan Wilkins, Organizational Culture, II ANN. REV. Soc. 457, 478 (1985)
(describing the controversy about whether organizational "culture is a dependent or an independent
variable"); T.J. Peters, Putting Excellence Into Management, 21 BUS. WK. 196, (1980), reprinted in

26



2013] The African-American Legal Professoriate 27

Another key component of the institutional change process involves
assessing an organization's environment from multiple perspectives. Lee
Bolman and Terrance Deal write extensively about reviewing
organizations through a series of four conceptual frames: human
resources, symbolic, political, and structural. 63  This comprehensive
assessment tool can be employed to identify institutional challenges and
potential strategies for addressing them.'6

The relevance of each of these frames to institutional efforts at
racial inclusion is supported in faculty diversity literature. For example,
Alger contends that higher education leaders, who are positioned to
change institutional cultures in ways supportive of racial diversity, often
act in ways at variance with that ideal.165 Faculty of color recruitment
and retention may be negatively impacted by the application of
traditional criteria in higher education evaluative processes.166 Notably,
members of the appointments, tenure, and budget committees (which
may determine salary and benefits for tenured faculty) may discount new
and emerging areas of scholarship developed by faculty of color.16 7

McKINSEY QUARTERLY 31, 32-33 (1980) (giving examples of managers who mandated and led
changes that then became part of the company's culture); Vijay Sathe, Implications of Corporate
Culture: A Manager's Guide to Action, 12 ORGANIZATIONAL DYNAMICS 5, 17-21 (1983)
(discussing how managers can intentionally create organizational culture change). Institutional
cultures can be modified, for example, by creating new units, by changing staff, by altering
leadership styles or by redefining the organizational strategies and mission. Ouchi & Wilkins, supra
note 162, 476-77 (1985).

However, bringing significant change to institutions of higher education can be difficult. PETER
ECKEL & ADRIANNA KEZAR, TAKING THE REINS: INSTITUTIONAL TRANSFORMATION IN HIGHER

EDUCATION 47 (2003) (explaining that, as related to a study of twenty-three institutions of higher
education, transformational change can be realized in the academy "with significant dedication,
institution-wide recognition and commitment, and a lot of hard work."); TURNER & MYERS, supra
note 59, at 221 (asserting that serious and sustained efforts to change organizational culture are
required in order to provide campus environments with inclusivity and affirming conditions of
employment for minority faculty members).
163 LEE BOLMAN & TERRANCE DEAL, REFRAMING ORGANIZATIONS: ARTISTRY, CHOICE AND

LEADERSHIP 15-16 (2nd ed. 2003).
16' Id. The human resource frame has the potential to provide particular insights into building and
sustaining faculty diversity initiatives (the focus is on investing in a diverse pool of people). The
symbolic frame may be considered whenever motivation and commitment are essential to the change
effort (organizations are cultures and by understanding symbols, leaders are better able to influence
their organizations). The political frame has utility for the assessment of the complex interests of
various groups and individuals as they compete for scarce organizational resources (e.g., if racial
identity influences resource allocation, institutional politics will be implicated). The structural frame
facilitates the analysis of institutional policy and practice deficiencies that might be impeding the
achievement of organizational goals, such as greater racial diversity.

s65 Alger, supra note 76 (reporting the beliefs of deans and affirmative action officers).
166 Id.

167 Id.
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III. FINDINGS

A. Methodology

The primary purpose of the study was to discern the perspectives of
tenured African-American law professors regarding: (i) the appointment
of and conditions of employment for members of their ethnic group at
HWLSs; (ii) complexities, challenges, and circumstances, if any, which
may be more common for African-American faculty than for
majority-group faculty; and (iii) potential strategies that might be
employed to address any special challenges or circumstances which may
be complicating, if not impeding, African-American inclusion in the
legal professoriate.

Because I wanted to understand the perspectives of the study
participants, I chose a qualitative research design, which allowed me to
focus on the essence of the subject phenomenon rather than its
measurement, and allowed for in-depth probing rather than mere
generalization. 168 Qualitative research encompasses several unique
characteristics that distinguish it from quantitative research. Rather than
emphasizing numerical facts and figures when reporting on a
phenomenon, qualitative research utilizes descriptive narratives and
storytelling to capture the voices of the participants through questions,
quotations, and extracted themes. 169 The study interviews were informal,
substantial, interactive, and-importantly-employed open-ended
questions directed to participants who have the same basic experience
relevant to the study phenomena. 170 Questions guiding the study are in
the Appendix.

Participants were selected because they were African American and
had attained tenured status at an HWLS; consequently, they were well
positioned to bring a depth of insight to the study and to provide direct
insight into the challenges faced by African-American faculty at such
institutions. The study sample of twenty-four participants included
fourteen men and ten women."' The twenty-four participants in the

'" See, e.g., CLARK MOUSTAKAS, PHENOMENOLOGICAL RESEARCH METHODS 27, 47 (1994)
(describing phenomenological studies as a process which includes self-reflection and an
understanding of "something that shows itself," rather than a measurement of facts); PATTON, supra
note 27, at 493.
169 See generally JOHN W. CRESWELL, QUALITATIVE INQUIRY & RESEARCH DESIGN: CHOOSING
AMONG FIVE APPROACHES (3d ed. 2013).
170 See MOUSTAKAS, supra note 168, at 33 (explaining that the researcher should set aside "everyday
understandings, judgments, and knowings" so that he can revisit phenomena "freshly, naively, [and]
in a wide open sense."); PATTON, supra note 27, at 20-21 ("open-ended reponses permit one to
understand the world as seen by the respondents.").
171 Potential participants were selected from The Association of American Law Schools' Directory
of Law Teachers 2010-2011 (The Directory). The Directory (published annually) identifies all full-
time American law faculty and includes, prescribed by form, biographical information by year (for
example, Clerk to Justice Ruth Bader Ginsburg, U.S. Supreme Court, Wash., D.C., 2002-2003). No
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study span two generations, with the oldest having entered college in the
late 1950s.

B. Relationships

1. Deans

On the micro level (dean to individual faculty member), law school
deans received some praise in the study. All of the participants
acknowledged some level of support from their dean at both the
appointment and tenure stages. Such support appears to have ranged
from moderate to substantial. No participant criticized their dean for lack
of support at the points of hiring and tenure, not surprisingly since, as a
practical matter, neither happens without at least some support from the
dean. Deans do appear to have been faithful in the sense that participants
who were provided support from the dean at appointment appear to have
also received it at the tenure stage where the dean was the same; two
participants reported a diminution in support at the tenure stage, when
the deanship had turned over after their appointments.

On the macro level (regarding continual, meaningful
institution-wide inclusion efforts), the study found little praise for the
nation's law school deans, past or present. As one senior participant put
it,

Law school deans don't go out of their way or spend extra

personal information beyond year of birth is provided in the directory. The Directory does contain a
self-selected listing of minority law faculty. The author's reliance on the Directory for participant
options was consistent with a commitment to field a diverse group of participants in terms of gender,
number of years in the legal academy, principal subject areas, size and rank of school, type of school
(public or private), and location of school. The Directory provides the aforementioned information.

In terms of years in the legal professoriate, I sought and achieved roughly equal numbers in three
categories of service spans: 5 to 15 years, 15 to 25 years, and over 25 years. Eleven participants
specialized, at least in part, in the relationship between race and law. An equal number of the
participants were on faculties of public law schools and private law schools. Equal numbers were on
faculties of law schools ranked by US. News & World Report 1-100 and 101 and above. An equal
number of participants were on faculties with student enrollments below 600 and above 600, roughly
the median student enrollment at American law schools. Participants were at schools in all parts of
the country.

I employed several steps to ensure the trustworthiness of my findings. Yvonna Lincoln and Egon
Guba, and Kathleen Manning emphasize the role of the researcher, as well as his ability to
appropriately apply the steps of the chosen methodology, to establish trustworthiness in qualitative
studies. See generally YVONNA S. LINCOLN & EGON G. GUBA, NATURALISTIC INQUIRY (1985);
Kathleen Manning, A Rationale for Using Qualitative Research in Student Affairs, 33 J. C. STUDENT
DEV. 132, 133 (1992).

I was mindful as well of factors John Creswell identifies as being important in qualitative research:
(i) the researcher's interpretations of the findings similar to those of participants; (ii) significant
phenomena clearly identified; (iii) the procedures employed for data analysis identified by
researchers such as Clark Moustakas; (iv) the researcher conveyed the overall essence of the
experience of the participants; and (v) the researcher was reflective. See generally CRESWELL, supra
note 169. With regard to the aforementioned steps, I followed the Creswell prescriptions.
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capital on minority appointments. If their faculties wish to add
to racial diversity, they will lead the effort. It seems though
that if the faculty is content with the racial diversity [then
present at the law school] so is the dean.

To be sure, the entirety of the participant group reported having
access to the requisite physical (i.e., instrumental) resources to
accomplish their work and, significantly, to attain tenure. Research
funds, leaves, funds to attend conferences, and course relief, seemingly,
were provided as necessary. No criticism was leveled at deans on this
account in the study.

That said, participants cited "the limited commitment" of most
HWLS deans to adding African-American faculty, a notion that was
further captured by one participant who recalled:

I have seen it more than once. Law school deans, acting law
school deans, pull out all stops to make sure their school has
an African American on the faculty. The buck stops there, at
the dean's suite. They get in full court press mode, they
definitely do not want to be the dean of the Whitey Law
School, not now. It is too politically incorrect no matter where
the law school is located . . . . Once there is an African
American in place, the same dean will hang out a 'No
Vacancy' sign. 'Need not apply' goes into effect. Law schools
practice the worst kind of tokenism. I have been at [blank] law
schools and it is the same everywhere.

Moreover, with respect to the quality of their professional lives,
participants discussed not only the absence of solicitousness by
majority-group deans and administrators, but also the presence of
indifference-if not outright discrimination. For example, four
participants indicated that it appeared that their present or former law
school deans "forced"-through their associate deans-African
Americans to teach courses they did not wish to teach with greater
frequency than they "forced" white faculty (if the latter were "forced" to
teach particular courses at all).

Six participants pointed to an experience in which the dean and or
university president used or attempted to use them for public relations
purposes. One participant recalled:

The dean called me in after [an African-American faculty
member] left [i.e., resigned]. He was all concerned about an
editorial in the campus newspaper blasting the [law] school's
record on diversity. He asked me to help with a letter in
response. I said no!

Participants overwhelmingly endorsed the notion that law school
deans and university presidents were key to any African-American gains
in the legal academy. To the extent that African-American appointments
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have stalled and conditions of employment have reflected race-based
inequity, deans were seen as part of the problem. There was a broad
consensus among participants that tipping-point hiring policies,
faculty-of-color exclusion practices, lateral-only-faculty-of-color
appointment strategies, racial inequity in compensation and benefits, and
so on, are signed off on, if not embraced, by most HWLS deans.
Moreover, six participants recounted a sharp drop-off in intensity and the
level of outreach they received after their appointments, compared with
that received prior to appointment; they felt that systematic efforts to
support their successful integration into the faculty were lacking. In other
words, deans were criticized for doing too little between initial
appointment and the formal tenure decision point.

Notably, it is during this period that African-American faculty
attrition occurs at HWLSs at rates greater than white attrition. All of the
participants pointed to assistance from deans at the formal tenure review
point in the process, even if they were not particularly helpful between
appointment and the semester of the tenure decision. For example, at the
tenure voting stage, deans were favorably cited by participants for
garnering support (i.e., the necessary votes). Unfortunately, the study
was unable to gather perspectives regarding the correlation between the
efforts, or lack thereof, of HWLS deans and failed African-American
faculty candidacies.

Participants' review of deans' efforts to ensure even a modicum of
inclusion for African-American faculty, post tenure-much less a
high-quality professional experience-yielded failing grades virtually
across the board. Most participants seemed to indicate that HWLS deans
largely abandon any pretense of a real commitment to a high quality of
institutional life for African-American faculty after such faculty attain
tenure. Or, in the words of one participant, "you got tenure, now don't
bother me!" and "I'm off the hook now."

The deans of law schools were perceived by participants as being
key to faculty salary, benefits, offices, parking spaces, grants, leaves,
endowed chairs, research funds, travel grants, course reduction, center
and program directorships, etc.-all of the instrumental factors that
determine quality of institutional life for professors. In some way, shape,
form, or fashion, all of the participants conveyed their perception that,
generally speaking, African-American professors just get less from the
legal academy than majority-group faculty-the only real question being
how much less. All of the participants thought the dean of the law school
was the most important cog in the law school machinery and that, by
their failure to lead with respect to institutional inclusion, they bore
considerable responsibility for "the less" participants perceived that
African-American faculty receive at HWLSs.
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2. Majority-Group Faculty

The connectedness of the participants to their law schools and
majority-group faculty varied widely. I found the relationship between
African-American law professors and the majority-group members of
their faculties to be one that, generally speaking, could be cast as "at
arm's length." Close relationships across racial lines seem few and far
between in the legal professoriate.

Participants often characterized their relationships with their law
schools and/or majority-faculty "colleagues" as being merely "O.K," "all
right," or "fine." The words of one participant that "I pretty much get
along with my colleagues" were among the underwhelmingly
enthusiastic responses I heard. Not one participant used "great" or a
similar term to describe relationships with majority-group faculty
generally. Four participants did describe individual relationships with
some particular majority-group faculty members as being "good" or
''great."

The participants shared perspectives, feelings, and experiences
suggesting that many, if not most, African-American law professors have
cordial, but not fully collegial relationships with the bulk of the
majority-group members of their law school faculties. One participant
allowed: "I'm friendly, they're friendly but we don't hang out." Eight
participants observed what might be deemed a lack of emotional or
psychological support from most majority-group faculty. One participant
declared, "I do not know that they take our [African-American's] success
to heart in the same way they do [the success of] their own." Moreover, it
is not difficult to imagine some transracial trust issues at some HWLSs
after hearing, "I have to watch my back," "at the end, you're an outsider,
when you forget that you set yourself up for disappointment," and similar
sentiments.

A few majority-group faculty members did provide a significant
degree of intellectual support to some of the participants. In that regard,
one participant offered the following testimonial:

I almost feel like I should apologize about I guess my good
luck. I have been in law teaching long enough to know that it
is tough for African Americans to be appointed to law
faculties and to get tenure. The scholarship in the area and my
contacts in law teaching leave me no doubt. I lucked out. I had
a very good [law faculty] mentor who started working with
me before I arrived here . . . . I had a draft of an article that I
drew from a case I worked on at [blank]. The draft was part of
my application file so my mentor had it. He called while I was
still at [blank] but had been given a six-month notice . . .. He
said he had some thoughts on my draft. With my mentor's
help and that of other faculty members, the draft was turned
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into an article that was accepted for publication before I
arrived on campus. That fact created goodwill for me. I teach
[blank] and [blank] and courses and seminars that focus on
race and the law. I have published articles on [blank] and
[blank] and on race. My colleagues have provided consistent
strong support for my writing. They have marked up
numerous drafts . . .. It is ironic, the most help came on a race
piece. None of the colleagues knew anything about the topic,
which is why they asked the best questions. Answering those
questions left me with a finished article which ended up in a
good law review .... I know my report goes against the grain
but my colleagues have been there for me with substantial
intellectual support.

Only three other participants reported assistance of this character in
terms of commitment and effort. For those participants whose
scholarship was not race-related, "some," "a modest amount," and "a
little" reading and critiquing of scholarship by majority-group faculty
members were more common experiences. The eleven participants
whose scholarship focused, at least in part on race, agreed that, for the
most part, majority-group faculty did not provide support with helping to
conceptualize their work. As one participant observed,

I have been interested in Critical Race Theory since I took a
seminar on Race and Law during fall semester of my third
year of law school. I was able to develop my seminar paper
under an independent study the following spring. I continued
to work on it the following year during a judicial clerkship as
well as during the two years I spent at a law firm. When I
joined the faculty at [blank], I was to teach [blank] and
whatever else I wanted to teach. I taught a seminar and used
the same material and syllabus I had as a law student, except I
added material in the areas of my paper. White colleagues
were obsessed with asking me, "What are you working
on?"-their questions began and ended there when I described
my CRT paper topic and its history. In the two years between
joining the faculty and having my paper published in [a law
journal], I got no follow up questions on my research, nothing
about my thesis, no suggestions about other scholarship I
should look at, other scholars I might look to ... I noticed that
other untenured white faculty seemed to garner real interest in
their scholarship. The senior faculty inquiries did not end with
"What are you working on?"

Another participant offered a similar critique:

If you write on race, you may be the only one on the faculty
who does. That was the situation for me. Trying to get any
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meaningful feedback was like pulling teeth. "I do not know
enough." That did not prevent them from commenting on the
work of others outside their areas of expertise.

To the extent participants who wrote on race looked for peer
support, they tended to look to sources external to their law school. Four
participants did report that their majority-group colleagues were
supportive of their research and writing on race with general advice and
encouragement.

The study did find some intra-law faculty transracial collegiality to
be sure, but the counter narrative is, perhaps, more telling with regard to
the state of the subject relations. Notably, only twenty-five percent of the
participants reported that they felt "respected," "appreciated," or
"welcomed" by the bulk of the majority-group members of their
faculties.

Further, eleven of the participants actually used the terms
"disconnect/disconnected," "detached," "withdrawn," "disengaged," or
"estranged" when describing their relationships to their current law
school and/or majority-group law faculty. These self-characterizations
are evidence that life in the legal professoriate can take a toll on African
Americans over time, resulting in some, if not considerable, distance
between them and their historically white institutions, and the
majority-group faculty members. The following story is representative:

I was quite happy when I landed a job at [blank]. But it did
not take me long to wonder about my choice. There were so
many racist moments. At first, I thought that I would not let it
affect me but it started to. Then, of course, I heard through the
grapevine that I had an attitude, which I probably did in
reacting to the environment. No one was going out of their
way to help me and I kept encountering racism, suntan and
fried chicken cracks, ID checks by campus police, women
grabbing their purses when I came near. For me, the worst
was how black and Latino candidates for appointment were
trashed. It seemed to me that white unsuccessful candidates
were rejected but black and Latino candidates were savaged. I
never got whether such a record was needed as a defense or
was just the product of racial hate-on. I am not the kind of
person who displays anger, so I was stewing and I guess it
was showing. Then, I recalled the "attitude" comment and
began to think I should not treat it as an aside . . .. I knew that
there was a line out there that was negative and could hurt me
for tenure. I figured that if the line was out there, the worst
thing I could do, would be to play into it. I figured I better be
a model citizen until I got tenure. Once I got tenure I just
decided I did not want to hear racist cracks anymore or put up
with all the things that gave me a headache so I just decided to
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withdraw. I am now totally withdrawn . . . . Engagement
brings multiple forms of disrespect ... I do not want to spend
time and energy butting my head against the wall.

Disengagement was a conscious choice of some of the participants
in reacting to what they perceived to be a "chilly climate" for
African-American faculty at their law schools. One participant who has
embraced disengagement shared his perspectives this way:

Disengagement means office door shut-minimizes insults,
indignities, overhearing racist commentary, overhearing racist
jokes. Further, you do not have to attend meetings with
consequent insults, indignities, racist commentary, racist
jokes. You do not have to attend lunch with racists overt or
covert to keep your job . . . . You have the ability as a law
professor to draw the line on assaults to your existence in
ways you cannot in law firms or business organizations ....

All of the participants who reported being disconnected from their
law schools or faculties seemed to have had a meaningful connection
with at least a small segment of law school faculty or other parts of their
universities. As one participant noted: "I found a comfort level with the
folks over at [another institution on campus] that I never found here."
Another observed, "there is more diversity at [another institution on
campus]-I'm drawn to that."

Two participants recalled occasions when they were encouraged to
confidentially share sensitive, racially-based concerns with
majority-group colleagues, only to find out later that the conversation
had been divulged to other colleagues. In a similar vein, two participants
reported that majority-group faculty, at times, seemed to undermine the
professorial authority and credibility of faculty of color among the
student body by, for example, discussing a faculty member of color on
very personal terms. with students. In this regard, one participant
recounted,

Some African-American students stopped by my office
specifically to tell me that another professor had mentioned
me by name in class several times. They thought it strange. So
did I, especially since I had no relationship with the guy. I let
the offender know that I did not appreciate the trespass.

In terms of colleague interactions, participants spoke of
condescending tones of voice (n=2) and of racist cracks (n=4). In a
similar vein, participants complained of feeling as if they were constantly
under a microscope (n=3), of having their privacy invaded (n=2), and of
being the subject of stereotypical projections (n-5) and idle gossip (n-4).

Five participants volunteered that the racial climate at their current
law schools was more welcoming to and inclusive for African-American
professors than it was at previous HWLSs where they taught. All five of
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these transferees allowed that the positive difference was what they were
seeking when they changed schools. A law school's racial climate for
African-American faculty may vary by geography, according to
participants. Eight participants mentioned that the geographical location
of a law school may influence how African Americans experience their
law school professorship. They perceived law schools in the South and
Southwest to have chillier climates for African-American faculty.
Perhaps the history of legal segregation in and the race relations culture
of those regions shows up in various ways, such as in student
predisposition to racism or racial insensitivity, even today. That point
was made by a couple of participants, one of whom declared, "what
happened outside [a law school's] walls will influence what happens
inside."

3. Administrative Staff

Little in the literature on the professional lives of academics focuses
on their relations with administrative staff. Such relations, however, were
identified by a majority of the participants as possibly exemplifying how
African Americans experience the legal professoriate differently than
majority-group members. Fourteen participants cited difficulty in
treatment by or interaction with law school staff members as being
especially problematic for African-American faculty at HWLSs.172

Complaints were voiced about what some participants perceived to
be law school staff manifestations of contempt for African-American
faculty. Twelve participants reported having had experiences with
majority-group staffers that were described by those participants as being
"offensive," "demeaning," and/or "disrespectful" to them, if only in
some inchoate way. These participants reported experiencing "attitude,"
if not differential treatment, from all kinds of administrators and staff,
including associate deans, assistant deans, registrars, placement officers,
library staff, and secretaries, which, they opined, would not have been
accorded to majority-group faculty. Dealing with manifestations of
disrespect from staff appeared to be a frequent state of affairs for five
participants, one of whom offered the following:

If I request particular classrooms, particular class times, I
never get them. The library loses my research requests. If I
limit enrollment, the request is "lost" so I have to teach
everyone who signed up . . . My posting for a research
assistant was never posted. I have complained about staff
services. I stopped complaining when it occurred to me that
no one else was complaining. I do not have to tell you what I

172 Twelve of the fourteen cited this difficulty from personal experience.
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think has been going on.

Further, participants indicated that, in some cases, it was their
perception that staff provided different levels of support to
African-American than to white faculty. In that regard, four participants
(three female) remarked that they thought white administrative assistants
and secretaries put the work of African-American faculty at the back of
the line. According to one female participant:

My administrative assistant can never seem to find time for
my work. I snooped around as unobtrusively as I could and
found that time after time the work of other professors she
works for were completed while my tasks were not attended
to, though their work had been submitted after mine. I am on
my third assistant in four years with the same results. Now, I
only assign my assistant things that are not time sensitive.
When I complain the assistants look at me like I am being
unreasonable. The head of personnel is willing to switch my
assistants but not to insist that I be treated with respect. I have
gone over this with my sisters at other schools to find out that
my experience is the usual one for us .... I know that women
do not want to work for other women is a notion that is out
there but all of my assistants have had white women assigned
[to] them and their work has always seemed to get done
before mine. I have gone as far as asking others if they told
the assistant they needed prioritized treatment. No was the
answer. . .black women are at the bottom of the barrel ....

One participant asserted, "White administrative staffers are more
willing to take on [challenge] black faculty members and black
administrators than they are willing to take on whites in those positions."
Moreover, according to one participant, "If you are involved in a dispute
in the community, no one has your back." In a similar vein, one
participant declared, "In any dispute involving a [black faculty member
and a] white person, be they staff, student, homeless transient-the
words and positions of whites will be the ones respected."

Campus police were cited by two-thirds of the participants for
sometimes treating African-American faculty disparately, though it is not
clear that all of these participants referred to a personal experience. In
law school buildings after "normal hours," participants, and other
African-American faculty they were familiar with, had been subjected to
"you-must-be-a-criminal" treatment, rather than the respectful treatment
ordinarily extended to white faculty. The message, according to one
participant: "[y]ou know . . . a black man should not be in a place of
business and affairs after [regular] hours unless he is clearly a
maintenance man." Participants spoke of "in the law building while
black," "at the university while black"-take-offs on "driving while
black." In a similar vein, one participant reported:
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I was stopped for I.D. checks by campus police when I was at
[blank] every evening or weekend I was in the law school.
When I asked other faculty members, obviously white, if they
were stopped and asked to provide identification-No. I wrote
the Chief of Campus Police a letter complaining about being
stopped when white colleagues were not. The Chief came to
my office. We exchanged pleasantries; he took out a notebook
and then asked me for the names of the officers and the dates
of the stops. I asked him can you not tell me that
information-who patrols. He said every officer would be
assigned the law school within a certain period of time, I've
forgotten. He told me every officer's picture hangs on a wall
at headquarters so I could take a look to see if I could identify
anyone. I said no thank you. The Chief promised to look into
it but I never heard back.

Four participants cited being "overlooked," "dismissed," "not
sympathized with," or "not supported" by majority-group faculty
members or administrators when they complained about maltreatment of
a racially-profiling character by campus police. One participant pointed
out, "The university's police conduct sends ... an institutional message
of exclusion."

4. Students

Participants' perspectives suggest that interacting with
majority-group students can be a complex component of the professional
lives of African-American law faculty members-both a great source of
satisfaction and a great source of dissatisfaction.

It can be noted that course assignments at most law schools attempt
to balance the institution's needs with the desires of individual
professors. Professors teach certain courses that the institution requires or
needs and, in turn, are allowed to teach courses or seminars they want to
teach.1 3 Most of the participants currently taught at least one required
course or their law school's only section of a commonly selected (though
not required) basic-to-the-practice-of-law course, such as Business
Associations. 174 Required courses-those usually taught in the first

173 At a small-enrollment law school with modest resources, a professor's course list for the
academic year might be three "needs" courses and one professorial "elective" per academic year. At
a top-ranked law school, it would not be unusual for a professor to have only a three-course load
with two of those courses being selected by the professor.
174 1 use basic course to mean a course that is rarely required to be completed for law school
graduation but is, nonetheless, taken by a majority of students. For example, the basic course-
Business Asssociations-is required to be completed for graduation at few, if any, American law
schools. That said, a substantial majority (perhaps 85-90%) of all law students will likely complete
such a course.
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year-appear to be most problematic for African-American law faculty.
Findings on this point reflect the perception of the participants who had
taught them, as well as those who had not. Majority-group students
conscious of their own racism simply do not take courses taught by
African-American professors, if they can avoid doing so; however, law
school students are not permitted to opt out of randomly assigned
required classes.17 5

All of the participants agreed that the following age-old adage still
applies: "a new-to-teaching white male law professor appearing before
white law students on the first day of classes is presumed by them to be
competent until he proves otherwise; a new-to-teaching
African-American law professor appearing before white law students is
presumed by them to be incompetent until he proves otherwise." In a
similar vein, three participants used the words, "You are on trial" to
explain a view of the dynamic involved when African Americans teach
at HWLSs.

The experiences of participants ranged from an occasional
relatively minor incident every few years to the truly obnoxious on a
regular basis. One participant offered the following observation.

I rarely have a year without what I call "white student
problems" that bother me . . . . I wonder if I have "pick on
me" written on my forehead . . . . I have students calling me
by first name, questioning my expertise, just a lot of negative,
disrespectful interactions.

Though acknowledging the phenomenon, some participants
appeared to minimize so-called "white student problems," seemingly
subscribing to the notion that they can be dispatched in the ordinary
course. According to this line of thinking, African-American law
professors can prevail at "trial" by demonstrating competence as
instructors. This view was reflected in the following observation:

They [majority students] look you [African-American law
professors] over pretty good-waiting for you to screw up. If
you don't screw up, you won't have a problem but know they
are ready to pounce.

Indeed, a half-dozen participants mentioned that they or other
African-American law professors had won awards for teaching
excellence (though some of these determinations were not made by
students, but by administrators and alumni).

Despite this positive note, all of the participants acknowledged that
relations between African-American faculty and at least some white

17 In larger enrollment law schools, required courses might be divided into two or more sections.
Where this is the case, students are randomly assigned to particular classes and such assignments are
not subject to change based on a student's preference for a professor other than the one randomly
assigned.
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students can, at least occasionally, be problematic for the professor.
Virtually all of the participants acknowledged that African-American law
professors can face harsher judgments about their instruction than do
majority-group faculty members. In that regard, I note the perspectives of
one participant:

Quite a few law professors struggle with teaching when they
begin their careers as law professors. When beginning white
professors struggle with teaching everyone is sympathetic,
since it is not unexpected. "Hey give 'em a break-he/she is
just starting." Now, let an African American have some
problems teaching even in their first semester. "I knew it, I
knew it, they just cannot cut it. They are not up to it." The
students abandon you in the sense they disengage other than
to discuss how bad your teaching is. The faculty, your
colleagues betray you-yes, betray you. They take what the
students say as gospel. Some faculty actually encourage the
students to discuss your problems, even though the norm is
that faculty do not discuss other faculty with students.

According to another participant, "If you catch low evals they can
become a self-fulfilling prophecy . . . students review those
[evaluations]." The participant added, "Your reputation influences
evaluations, and of course it is harder for blacks to live down a reputation
of being a poor teacher." A half-dozen participants essentially subscribed
to this idea.

Having majority-group law students who know that they do not
want an African-American instructor is not an experience limited to
those professors who teach required courses. At relatively
small-enrollment law schools, if an African-American professor is the
only faculty member teaching (the not required course) Business
Associations, she will likely have at least some majority-group students
who are consciously biased against African Americans. The absence of
the course on their transcript can be thought by such students to cause
more problems for them than having an African-American professor, so
they will take the class. At large-enrollment law schools, there will
ordinarily be more than one section of Business Associations in any
academic year, so those who wish to avoid having an African-American
professor will usually be able to do so.

At the end of the day, according to participants, most
African-American law professors will have at least some students who
consciously embrace negative stereotypes about African Americans,
which may be manifested, for example, by classroom conduct that is
disrespectful to the professor or through lower teaching evaluations than
would be the case if the professor were white.

As one-third of the participants discussed, at least some
majority-group students will have come from racially parochial
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backgrounds, will have had little interaction with African Americans,
and will not have personally witnessed African Americans functioning in
authoritative roles. Consequently, encountering such faculty and
acknowledging their expertise may clash with the worldviews of some
majority-group students. In this regard, one participant declared:

[W]hite students have been socialized to view the world in a
particular way that's loaded up with black stereotypes and
even having a brilliant and effective black professor for three
or four hours a week for fourteen weeks is not a match for
years of exposure to "black is not beautiful."

In any event, nine of the participants reported that, in their
experience, some majority-group students would especially resist being
presented with material that challenges the notion of the impartiality and
objectivity of American law and legal institutions. In that respect, one
participant declared: "I had to learn the hard way-introducing Critical
Race Theory in first-year Contracts ... I was practically run out of town.
I recouped though and laid off the Crit. Stuff." Another participant
reported encountering some student resistance to her counter-hegemonic
pedagogy with what she described as "disrespectful and over the top
reactions" when she introduced some Critical Race Theory in a first-year
property law class. Participants believed that, for some white students,
the "problem" appeared to be the messenger; for others, it was the
message; and, of course, for some it was both.

According to eight participants, if majority-group students
conscious of their racism sign up for an elective course taught
(unbeknownst to them) by an African American, they will simply drop
the course after the first class meeting. One participant announced, "I
would like to see statistics on first day of class drops by race." On the
other hand, most participants appeared to have few student problems,
which they characterized as racial in character, in elective courses, even
those that were CRT based. One participant's observation-"If I have a
problem with white students it will be the first year"-is representative
of what I heard from other participants. They were quick to point out,
however, that full disclosure regarding any race-based course approaches
or content were key to avoiding majority-group student dissatisfaction
and manifestations thereof in elective courses. As one participant put it:
"Transparency is the key. If you describe your [course] offering you will
avoid [student] unhappiness." While participants perceived "white
student problems" to be, generally speaking, few and far between in
elective courses, they were not entirely nonexistent. As one participant
noted, "They [majority-group students] can still be more argumentative,
less deferential with us even though it is likely they may not realize it."
Another participant observed, "Oh, you are going to get subtle reminders
that they are white and you are not. You can bet on it."

Participants perceived that majority-group students were more apt
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to challenge their authority and expertise in theory-oriented courses,
heavily influenced by philosophy, history, political science, sociology,
and economics. In courses the development of which is influenced
heavily by practice, the participants perceived that African-American law
professors with relevant practice experience were less likely to be
challenged by majority-group students. As one participant announced, "If
the course is about theory, they [majority-group students] assume they
know as much as you do." Seemingly, some majority-group students are
predisposed to believe that their white professors are "smarter" than they
are, but that their black professors are not.

That white law students can be grossly racist or racially insensitive
was highlighted by four participants who referenced a party thrown by
white students at a top-twenty law school several years ago. The students
blackened their faces, donned "Afro wigs," padded their buttocks, clayed
their noses, sported quite full artificial lips, bedazzled themselves with
chains, and "blinged" their teeth for what they advertised as a "Ghetto
Fabulous" party. Boom boxes blared, but not loudly enough to drown out
ebonically-correct conversations.

Based on the interviews, there would appear to be a degree of
race-based nastiness that finds some African-American professors at
HWLSs. Two participants even reported knowing of cases in which
African-American students discovered majority-group law students
plotting strategies-that included scripts-to trip up African-American
professors. In a similar vein, it is worth noting that a half-dozen
participants discussed law school "community" blogospheres-places
where anonymous messages are posted-that contain racist commentary
of the foulest and most hateful kind, presumably posted by
majority-group students. While none of these participants apparently
sought blogosphere access, they indicated that African-American
students regularly apprised them of racist law school blogosphere
commentary.

In an entirely different vein, teaching students from across the
racial spectrum, especially in elective courses with self-selected students,
was a satisfying experience for some participants. Further, one-half of
the participants spoke of the enjoyment derived from nurturing students,
across the ethnic spectrum, and helping them to develop intellectually
and preparing them to be lawyers. For a few, interacting with students of
all races appeared to provide some of the support that faculty collegiality
ideally is supposed to provide. One participant noted:

Over time I have looked to my [student] research assistants as
sounding boards in connection with my scholarship. I also
pick their brains, their views on various institutional matters.

Finally, eleven of the participants singled out engagements with
African-American or other students of color that brought them a great
deal of satisfaction. Serving as advisor to the black law student group or
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mentoring African-American students seemed to be a cherished role for
those eleven in such positions. In this regard, one participant related the
following:

Even before I got here [as an untenured professor] people
from all parts of the country were calling to tell me "whatever
you do, do not let the black students eat up all your time
counseling them." So I was hesitant at first and begged off
when black students sought me out but when I started my
second year, I decided to be more open. Contrary to
everything I heard, my contacts with black students enriched
my experience.

C. Terms and Conditions

1. Appointments

There was solid support among participants for the notion that,
generally speaking, HWLSs are committed to some racial diversity in
their faculties. Indeed, eighteen of the participants acknowledged, in
some fashion, that without an institutional embrace of diversity at some
level, the underrepresentation of African Americans on law faculties at
HWLSs would be even more marked than at present. As one participant
observed, "if [there were] no law school commitment to diversity, fewer
of us would be law professors." By reference to their own situations or
African-American faculty appointments more generally, eleven
participants indicated that HWLSs should be commended for putting a
thumb on the scale to promote racial diversity. In that regard, one
participant weighed in with:

Let's say there are no blacks on the law faculty. Let's say
there is a black candidate who graduated from a top law
school, was an editor of [a] Journal, has top law firm
experience, published a solid law review note, wants to teach
a traditional property law course-no critical race theory [in
the property course]-but does want to teach at least one
course or seminar focused on critical race theory. Further, the
candidate presented him or herself well and a majority of the
students urge the appointment. This candidate is going to be
appointed . . . a segment will be opposed. They will not
publicly oppose, not politically correct and they can't stop the
appointment ....

That said, there was broad recognition among participants that
increasing law faculty racial diversity beyond current levels constitutes a
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substantial challenge. All the participants perceived complications and
challenges in the appointment of African Americans to tenure-track
professorships at HWLSs. Eleven participants shared their perception that
historically-conditioned, cumulative disadvantages visited upon many
African Americans (e.g., low income background, weak primary and
secondary schools) can be impediments to realizing the kind of "off the
chart" law school performance achieved by some in the majority group.
The following observation is typical in that regard:

It is unrealistic to expect that many black Americans would be
in a position to compete with whites for faculty positions
given all the advantages that many of them have and all
disadvantages blacks have . . . . I'm generalizing, it's the way
I see it.

For starters, participants pointed out that the legal professoriate has
pipeline challengesl76 with respect to African Americans. Directly or
indirectly, all of the participants who offered appointment prescriptions
(n=13) indicated, in some fashion, that the pool of African Americans
who are qualified for law faculty positions under traditional criteria
remains relatively small. Participants described how a significantly lower
percentage of African Americans have access to a high quality K-12
education, a circumstance that negatively impacts their ability to access
college. Even when disadvantaged African Americans manage to access
college, poor K-12 preparation will make it difficult for them to master
college in a way that positions them to be highly successful in
contending with the rigors of a law school curriculum.

According to four participants, some potentially qualified
African-American law school faculty candidates eschew that career path
due to their negative perception of law school culture, values, and
expectations based on their experiences as law students. Of these four,
one participant spoke of "condescension," another of "chilliness,"
another of "whiteness" when referencing their law school student
days-and they came back to the legal academy! While these participants
joined the legal professoriate despite these perceptions, it was their belief
that certain law school "racial atmospherics" (as described by one
participant) had turned other African Americans off to such an idea. In
that regard, one of the four noted that:

I have black friends from my law school days who do not
understand my career choice given their feelings about how
shabbily black law students were treated at [law school].

Many of the participants (n=13) pointed out that, in their opinion,
there are some majority-group faculty in the legal academy who are just
opposed to lifting any institutional fingers to accommodate

76 The "pipeline" refers to the route to be taken in preparation for a law faculty position.
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African-American faculty aspirants. The joint brief of law professors
opposing the use of race in admissions in Grutter v. Bollinger was cited
as evidence of such opposition by ten of the participants.17 Seven of
those ten expressed doubt regarding the bona fides of the law professors'
stance as a principled one, but rather chalked the brief up to racial bias.
Four of the participants expressed the view that some majority-group law
faculty simply presume that African Americans are deficient-badly
raised, poorly educated, insufficiently socialized, and so on. According
to this line of reasoning, deficiency theories and notions justify a
no-special-efforts (to appoint African-American faculty) stance-"they"
are unworthy of and undeserving of special efforts. Moreover, eight of
the ten participants referencing the brief asserted their belief that the
views expressed in it are more widely held in the legal academy than the
number of brief sponsors (two dozen or so) would suggest. All this said,
as one participant observed:

The number of whites on a particular law faculty willing to go
on the record as opponents of diversity, even affirmative
action to achieve it, is fortunately small.

In a similar vein, another participant observed,

Most law schools seem to have open opponents to any
affirmative action for diversity. While they cannot stop it,
their campaigning against helps to limit efforts of that kind.

All of the participants seemed to believe that there is, or may be, a
tendency on the part of majority-group law school faculty to develop a
consensus about an "appropriate number" of African-American and
faculty of color that, in effect, serves as a kind of quota for such faculty.
All of the participants, then, acknowledged the omnipresence of the
"tipping point" phenomenon. Once HWLSs reach their tolerable
maximum number, they tend to "stand pat" vis-d-vis the number of
African-American and faculty of color-though the acceptable
maximum number may creep up over time.18 In that regard, one
participant told me,

I was [the] first [African-American] on the faculty. When I
was tenured I began to urge them to appoint more blacks to no
avail; as time passed one began to be too few . . . . We now
have three following [a] long struggle.

As long as a particular law school's faculty of color maximum or

177 See generally Brief for Petitioner, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003
WL 164181.

' The maximum number and the minimum number may be the same-one. One might be the
minimum and three might be the maximum. Where three is the maximum and one of three faculty
members of color departs, hiring a (new) third faculty member of color would not be out of the
question, but if all three remain-"we're not hiring!"
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quota is filled, generating any interest in adding other African-American
faculty or faculty of color, is a harder sell since, according to one
participant, the school's "racial diversity 'mission' . . . has been
accomplished." According to one participant,

Law schools require or will accept one black and one brown
professor. If the faculty of color quota is three the third can be
black or brown. For many smaller enrollment law schools, one
may well be the magic number for faculty of color; either one
African-American or one Hispanic-American will suffice.

That said, according to another participant,

If a black faculty candidate with a good record from a leading
law school and with a STEM doctorate from a top-notch
university, he or she will be hired unless they have a severe
personality defect, quota or no quota.

There may also be a quota for those whose work focuses on the
intersection of race and law. According to four of the participants, that
number appears to be one or perhaps two at most, per institution. A
participant who is a Critical Race Theorist explained:

When it comes to race scholarship zero scholars seems no
longer acceptable to many law schools. Once they have a
scholar of race they seem to pass on additional ones. When I
looked to move, I did not bother with schools that had faculty
writing on race.

Notwithstanding an acknowledgement of some level of
commitment to faculty racial diversity by HWLSs, participants had
complaints about the appointment process. For example, it was pointed
out by one-half of the participants, including those who had served on
appointments committees, that the credentials of African Americans are
scrutinized more carefully than the credentials of whites. Numbers of
references being checked (more for African-American candidates) was
cited as an example of how African-American candidates for law school
faculty appointments are, in the words of one participant, "examined
more thoroughly" than white candidates, regardless of the paper record.
One participant pointed out this perception by way of analogy:

The top ten percent of each class at Harvard Law School
graduates magna cum laude as Barack Obama did. The place
has a summa graduate only every three or four years. There
has been only one female to graduate summa in the history of
the place. I am a politics junkie and a student of American
history. The academic performance of U.S. Presidents or even
candidates are not the source of public disclosure until we
have President Obama who probably has the most impressive
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set of academic credentials of any occupant of the White
House. The Harvard Law School of Obama was exceptionally
competitive for admission and for graduation with high
honors. We've had Ivy League Presidents of the U.S. Franklin
Roosevelt was Harvard College and Columbia Law, though I
think I remember that he left law school before his graduation
after he passed the bar. Anyway, in the old days, even the
great schools were open admissions for the wealthy. The
younger Bush was rejected for admission to law school and
yet there was no public debate about it . . . . Only one
President's academic credentials have been questioned even
though the same President has the most impressive academic
credentials of them all.

It does appear that for some faculty at HWLSs, to the extent that
an African-American faculty candidate possesses all of the "right"
credentials, the greater the incredulity. The participant who proclaimed
"the better the paper, the greater the reference effort, it's almost as if they
have to find something!" seemed to capture a view widely held among
the participants. Two participants, who had been appointments
committee members, reported that their committees requested transcripts
from established African-American professors exploring lateral transfers
longer after their graduation than is conventional.

Tenure-track law faculty appointments are ordinarily made to fill
curricular needs. Law faculty members are hired to do very specialized
work; aspirants need to know how to prepare for and obtain credibility as
a specialist in particular areas of law, as well as how to convince the
relevant market of their expertise and readiness to demonstrate such with
scholarship. According to participants who discussed this phenomenon,
prominent, well-connected majority-group law professors will encourage
and assist their acolytes to "go the academic route"; they will offer
advice and assistance with respect to developing a law review article,
establishing connections with other faculty members, and serving as a
research assistant. Further, connections may lead to a judicial clerkship
or research fellowship; the latter is important because, in addition to
helping secure a faculty appointment, pre-tenure-track publications do
count towards tenure. One participant declared:

Few of us get the best grade in a class of two-hundred, few of
us are editor-in-chief of the law review or articles editor.
Those are the students white professors establish relationships
with.

All of the participants, some of whom had served on appointments
committees, indicated that the weight accorded to faculty
recommendations might disadvantage African-American faculty
candidates at HWLSs. Strong positive comments by an established law
professor about a former law student can carry great weight. Sharing his
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experience in this regard, one participant recalled that:

[E]veryone really at all the top-tier schools I talked to asked
me for the names of faculty members they could call. At some
schools I definitely got the impression that without the seal of
approval by a professor or should I say white professor, my
candidacy was going nowhere. Now I didn't know whether
these schools placed the same emphasis on "who do you
know" for white candidates. Once I found out what the deal
was with "who do you know," I went back to my law school
and reminded two profs. I had for seminars of my existence
and interest in teaching. I then called schools I thought were
considering me and told them that they might want to call the
profs. I assume that happened because soon after my
candidacies moved forward at two places resulting in offers.

This participant with sponsors would seem to be a fortunate
exception, whose example suggests that faculty imprimatur may carry
great weight for advancing a law faculty candidacy. A half-dozen
participants suggested that it is more difficult for African Americans to
secure supportive recommendations from majority-group faculty or to
even have those faculty remember them.

It was the contention of ten participants that meaningful
"sponsorship"/"mentoring" is not as readily available to
African-American law students because the nation's culture does not
promote closeness across racial lines. As one participant put it when
referring to law school faculty mentors: "they (the mentors) choose
themselves [as mentees]." One participant urged me to "think about the
degrees of separation . . . I went to [a historically black college]. I had no
comfort level with whites. Neither did some or most of the blacks in my
[law school] class." No participant mentioned having a close or
significant mentoring relationship with a white faculty member while in
law school. On the other hand, six participants referred to majority-group
law faculty having mentoring relationships with majority-group law
students.

Moreover, ten of the participants honed in on what one called "a
comparative advantage" in socialization for the legal professoriate
enjoyed by those in the majority group. According to this line of
thinking, generally speaking, majority-group candidates may appear to
be readier for law faculty appointments because of their relatively more
effective socialization for the position. Given the predominance in
number of majority-group faculty, any faculty-nexus sourced
socialization advantages were perceived by participants to be enjoyed
disproportionately by majority-group students.

Being an editor on a law school's primary law review has
traditionally provided those in the majority-group with an ideal vehicle
for socialization for the legal professoriate. Legal scholarship is
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commonly published in law reviews or journals; these periodicals
contain articles that are edited and published by law students. Law is
unique among academic disciplines in that law students-not
professors--dominate the selection, editing, and publication of scholarly
articles in the field. The most influential and prestigious of the
student-led reviews or journals is each law school's primary law review,
which usually carries only the law school's name (e.g., Harvard Law
Review). All Tier I law schools1 79 usually have one or more additional
law reviews or journals (e.g., Harvard Journal of Civil Rights and Civil
Liberties, Harvard Journal of International Law). Some law schools not
in Tier I also have multiple student-commanded journals.

Competition is especially keen for membership on a law school's
primary law review. Members thereof are usually chosen between the
first and second years of law school on the basis of first-year grades or
some combination of grades and the quality of a time-pressured research
and writing exercise.18 0 At larger-enrollment HWLSs,' 8 ' only those
students in the top five to ten percent (by first-year grade point average)
may be invited to join the primary law review. The editorial positions on
any law review (the positions that determine which articles will be
published and how they will be edited) are customarily held by a quarter
or less of the review's members.

Law review editors work directly in the editorial process with the
authors of articles selected for publication. They operate in an academic
milieu and are, relative to other law students, steeped in the law and its
literature and hence make desirable candidates for tenure-track faculty
appointments. Law review editors constitute a fraternity that provides
invaluable contacts, support, patina, and socialization for the legal
academy.182  Given African Americans' historically conditioned
deprivations and disadvantages, and the relative advantages of some of
those in the majority group, top five to ten percent in class rank at an
HWLS is not easily achieved. Thus, the system has resulted in few
African-American law review members and, correspondingly, few
African-American editors.

Today, primary law review membership does not appear to be as
rare for African Americans as was formerly the case. Lest we forget, the
President of the United States of America, Barack Obama, was initially
world famous for being the first African-American president of the
Harvard Law Review. Perhaps there are now a greater number of

"7 Best Law Schools: Ranked in 2013, supra note 7.
80 There are hundreds of other student-led secondary law reviews and journals. Grades may not be a

significant factor, if a factor at all, in the membership selection process for these journals.
'8 Schools with 500 to 600 students per class.
182 Primary law reviews at Tier I schools command the bulk of the articles produced by preeminient
scholars. Such reviews have a larger in-print and subscription base; law firm libraries and court
libraries often subscribe to the primary law reviews of top law schools, but not to the secondary
journals. Therefore, secondary journals may not provide as rich an experience or carry the
considerable cachet of a school's primary law review.
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African-American law students with the kinds of enriched backgrounds
that enable them to compete for primary law review membership.
Additionally, some primary law reviews have now added diversity as a
formal membership factor. Today there is a sprinkling of
African-American "primary" law review editors, where formerly there
were practically none, especially at Tier I law schools. Law firms and
corporations, of course, pursue these highly sought after
African-American law review editors, leaving only a share for academia.

In the last decade or so, some Tier I law schools have developed
so-called "Emerging Scholar Programs." These are non-tenure track,
two-year appointments that involve a reduced teaching load to allow
appointees to concentrate on scholarship. These program years do not
count for years allowed between appointment and a tenure decision.
Indeed, it is contemplated that scholars' initial tenure-track appointments
will be at a law school other than the program school. Such programs
appear to be perfect vehicles for addressing legal professoriate
socialization thought to be problematic for African Americans and
members of other racial minority groups. However, as a majority (n=14)
of the participants pointed out, the selection process for emerging
scholars has largely replicated the traditional hierarchical (and favorable
to those in the majority group) one that exists for tenure-track
appointments at HWLSs. According to participants, these scholar
programs have become a part of the lack-of-racial-diversity-in-the-
legal-professoriate problem, when they could and should be part of the
solution.

In discussing the relative lack of access to opportunities for legal
academic socialization, eight participants referred to two African
Americans who began their careers at Tier IV law schools who are now
flourishing on the faculties of law schools ranked in the top five
nationally. According to the participants, the raw talent of these African
Americans was masked by their lack of legal-academy socialization,
which had led to their initial appointments at lower-ranked law schools.
One participant, with knowledge of the discussions at one HWLS about
whether or not to hire one of these professors recalled, "the negative
feedback about [the candidate] was more about [lack of] sophistication
than capacity." Four of the participants pointed out that they did not
believe any majority-group person had "moved up" in the legal academy
as far as the two African Americans have. As noted by one participant,
"we [African Americans] can get underplaced because we have not
grasped the jargon, may not have an academic mien."

Over-dependence on laterals (i.e., those who are members of
another law faculty), rather than those not yet professors, as a source for
African-American faculty appointments was also thought by ten
participants to be problematic for increasing African-American faculty
presence in the legal academy. This approach was described as the "wait
and see" strategy for the recruitment of African-American law faculty.
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Under this approach, HWLSs-especially the top-ranked-virtually
ignore the African-American want-to-be-law-professor pool, preferring
instead to look exclusively at established faculty from lower-ranked
schools. This results in some African Americans simply being lost to the
legal professoriate: five participants volunteered that some African
Americans will not join the legal professoriate if they have to start "low
on the totem pole," or at least lower than they think they should.

Conventionally, lateral law faculty appointments are made only
after a "look see" visit, which allows professor and institution to see if
the change is desirable for both. All of this requires a full vetting, which
can take time; a "look see" visit determination made during the Fall of
2014 would likely be for a Fall 2015 or even a Spring 2016 visit. Many
Tier I law schools have a policy of not considering a permanent offer
until the visitor has left the premises-to avoid awkwardness if a
permanent offer is not forthcoming. It is not unusual, then, for an offer to
come two years after the visit determination. Ordinarily, the offeree will
be granted a meaningful period of time to decide whether to accept the
new "permanent" position, effective beginning the following academic
year; in other words, even a successful lateral law faculty transfer could
easily take three years or more to complete. One participant apparently
perceived mischief in what he called "diversity-stalling tactics" that he
associated with lateral appointment approaches for faculty of color:

[T]here is usually a lag time before a lateral for a "look see"
visit [one to determine whether a "permanent" offer should be
made] actually arrives. A lot of schools have rules against
considering "look see" visitors until the visit is complete and
they have returned to their home campus. Further, any
courting process can easily be dragged out. At the end of the
day, there may be no compelling reason for an established law
professor to make a lateral move to X. So a law school can
claim that they are actively trying to add to the racial diversity
of the faculty with a campaign for a particular lateral that lasts
three to four years during which [time] they are off the hook.
Then the school can start the same process all over with
another established African American or Mexican American
professor who is unlikely to switch schools. Indeed, the dean
sets the terms for offers and can make an unattractive offer
that ensures that there will be no lateral move.

Eight participants pointed out that faculty of color hiring for any
one law faculty is often put on hiatus until the lateral visit drama
vis-A-vis one particular individual plays out. Hence, when the subject of
faculty of color hiring comes up, the institutional response, according to
one participant, is "we are considering [blank] who will be visiting in a
couple of years." The implication: some HWLSs are incapable of
considering more than one African American or person of color at a
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time.'m
While all too compatible with a ruse, some of these "look see"

visits do result in permanent appointments of African Americans to the
faculties of HWLSs. However, the evident heavy reliance on laterals by
the top American law schools for African-American faculty
appointments was lamented by participants, as reflected in the
observation of one, "[t]he schools in the best position to invest in
nurturing African-American faculty candidates are the very ones who
refuse to invest." A couple of participants noted "a catch-22." Some law
schools ranked lower than, say, thirty-five are passing on
African-American candidates with promise, on the ground that these
candidates will move to a higher-ranked school and, consequently, such
appointments will represent a waste of institutional resources.

Most of the male (n=l 1) as well as most of the female participants
(n-8) opined that African-American females have an advantage over
African-American males in obtaining tenure-track faculty appointments
at HWLSs. The often-referenced term "two-fer" was cited by fourteen of
the participants to explain the advantage-one appointment addresses
two pressure points (to hire women and to hire faculty of color). One
participant's take on all of this was succinctly captured by "[t]hey don't
really want either of us, so one is better than two." Four male and two
female participants mentioned negative African-American male
stereotypes to explain, at least in part, a perceived preference for
African-American females. "The white males who decide appointments
are more fearful of brothers," was the take of one of the male
participants, which seemingly captured the view of others.

That said, three female participants identified what one called the
"male bonding thing" as a circumstance that they perceived as favoring
African-American males in faculty appointments at HWLSs.
"Sports-talk" was a common referent for the presence of a confluence of
interests that was thought to create a comfort zone across the racial
divide-creating a positive atmosphere that could pave the way for a
faculty appointment for an African American (male). This advantage was
seen as significant because in the words of one participant, "white men
decide who will be hired on to the faculty in American law schools."

2. Tenure

Tenure represents an important convention for increasing the
numeric representation and successful long-term inclusion of African

183 Suffice it to say, when any law school finds a member of another law faculty to be an attractive
potential lateral hire, it is likely that other law schools will as well. Thus, it is not unheard of for one
professor to spend three or four of six semesters "look-see" visiting. When this phenomenon
involves a visitor of color, four or five schools may "claim" that professor or claim plausible
deniability, if their commitment to faculty diversity is questioned.
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Americans in the nation's legal professoriate, since the prerequisites of
the position can make remaining in academia attractive. However, all of
the participants perceived that there are problems, challenges, and
circumstances that, if not unique, are more commonly found to be
impediments for the achievement of tenure by African-American law
professors.

Tenure policies and practices of HWLSs are implemented under
specific notions of merit that may not hold up under an examination for
racial fairness. That the current application of tenure's teaching,
research/publishing, and service requirements may be unfair to some
African Americans was a common refrain of participants.

All of the participants thought that teaching evaluations could be
negatively impacted by conscious and unconscious anti-African-
American bias. Evaluation scores are the principal measure of teaching
effectiveness for tenure consideration at HWLSs. As one participant
observed:

We know that racial bias is pervasive. Yet, teaching
evaluations of African Americans by white students are taken
at face value. How fair is that? We know that white students
hold African-American faculty in lower regard than they do
white professors according to study after study. Universities
claim to be about empirically-based truths. They have this
truth but refuse to apply it. So currently the whole teaching
component for tenure is awash in racism. Without an
adjustment for bias, African Americans and probably Latino
Americans are definitely being discriminated against in the
tenure process.

While all agreed that teaching evaluation scores could incorporate
bias, perceptions as to the effect differed amongst the participants. While
some saw a serious impediment, others did not. There was a de minimus
camp (i.e., the race/teaching evaluation dynamic has little effect)
represented by the following observation of a participant:

I could not agree more that teaching evaluations are racially
biased. They are not biased enough to make a difference. It's
not that we do not have racially biased students. We do but
not that many. Scores will not be affected that much.

Thirteen of the participants indicated that they perceived that the
scholarship of African Americans is subjected to extra scrutiny in the
tenure process, when compared to the level of scrutiny given the
scholarship of white candidates. Race-related scholarship, in particular,
was perceived by these participants to be under a bright spotlight because
of its challenge to the dominant group narrative about bias-free American
law and legal institutions. As one participant put it:
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[I]f your research is on Japanese bias against Chinese,
everyone in the tenure loop will give it a good reading. If your
scholarship is about bias against blacks in American
institutions-perhaps, universities-your work will be read,
re-read and re-read again. It will be turned upside down.

Here again, not all of the participants were convinced of the
existence of a race-scholarship evaluation dynamic that had much of an
adverse effect on African Americans in the legal professoriate. For
starters, of the eleven participants who did race-oriented work, only four
were among the thirteen who perceived a heightened scrutiny for
race-oriented scholarship, even though it was such work, in particular,
that was perceived to be judged more harshly than other scholarship.
Moreover, some participants who perceived extra scrutiny for
race-oriented work discounted the impact of any closer examination of
such scholarship. One participant offered: "I'm not saying they
[majority-group faculty] do not scrutinize blacks in a special way .... I
do not see evidence that any one is going out of their way to deny tenure
to blacks."

American law schools commonly tout a service mission; it is one of
the three tenure prongs. However, as one participant observed, "when
you go for tenure review, community service counts for zip." Five
participants indicated their belief that HWLSs are predisposed to mislead
African-American faculty to believe that extraordinary service efforts
will be rewarded at tenure, when in fact that is not the case. It follows
then that any over-investment in service absorbs time that could be
devoted to research and publishing-endeavors that are more valued in
the tenure process.

One-half of the participants discussed the importance of
understanding the institution's culture and politics as a prerequisite for a
successful tenure run at an HWLS. Collectively, these twelve participants
pointed out that HWLSs are built on what might be described as a "white
cultural frame" and that cultural skills allow for deciphering the
academic culture within which such institutions exist. By "cultural
skills," participants appeared to be referring to the capacity to understand
one's environment, what constitutes success therein, and how it is
achieved. One participant may have captured the essence when
observing, "You need to know what to say, who to say it to, how and
when to say it." These participants explained that cultural skills help
junior faculty members build a network of mentors who can provide
support and guidance in the tenure process as it unfolds.

The mentoring referenced by participants is the provision of
intellectual support for the teaching, research, and service agenda of
untenured faculty through such assistance as critiquing teaching,
reviewing and commenting on drafts, facilitating research relationships,
being available for brainstorming ideas, and generally being available for
advice. Participants who revealed that they had post-appointment
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mentors, as well as those who did not, stressed their importance. A dozen
participants described the many benefits that accrue to mentees,
including information and advice regarding unwritten rules, institutional
cultures, organizational politics, and how best to interact with particular
colleagues. According to one participant,

As a junior law faculty member you face a labyrinth-maybe
a maze. You can get through it easier if you have a road map
than if you rely on trial and error. A good mentor will provide
you with a road map.

Three participants wondered aloud whether some African
Americans who had been unsuccessful tenure candidates at HWLSs
might have succeeded with meaningful mentoring. As one participant put
it, when discussing a failed African-American tenure quest, "You can't
help but wonder what difference a substantive mentoring program might
have made." Were any of the failed African-American law faculty tenure
quests due, in whole or part, to an over-investment in service?

The experience of one participant regarding his mentoring is
instructive, as it shows help from colleagues across the racial divide with
some extra effort:

The mentoring program was to be worked out between the
mentor and mentee. I was assigned a mentor that I could not
relate to. He acted like he drew a short straw. By the end of
my second year, I had had three short meetings with my
mentor and no review of my progress. The previous two
African-American candidacies had failed so I was worried. I
was working on a [blank] article which was almost complete
and a Critical Race Theory article that had a ways to go. There
were no other African Americans on the faculty. I decided I
needed at least one unofficial mentor or adviser if not two. I
approached two colleagues I got along with. I approached
them separately telling them that I thought I needed more help
but was in a delicate situation. They both volunteered to help
unofficially. They were great not only in marking up drafts
but helping me with the institutional culture issues. I learned
not to view the rest of my colleagues so warily. I have a
cultural background, they have a cultural background. I
wanted the unofficial help to be low key so I would not offend
my official mentor. He figured it out or was told because he
stepped up his game putting in quite a bit of time with me and
came up with helpful insights I incorporated in my
articles .... Forgive me but I do not believe the "nobody is
helping me" excuse or explanation .... Even on the worst
faculties there must be some white faculty interested in
diversifying their faculty.
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3. Gender

Although the female participants in the study recognized that there
are gender-based attitudes and practices in place that disadvantage
women in the legal academy, their narratives about such awareness were
frequently cloaked within a discussion of race. Race, not gender, was the
most prominent factor featured in the female participants' commentaries
on life for African-American women faculty at HWLSs.

Six of the ten female participants indicated that law faculties
viewed them, primarily, as African Americans, not women, some
pointing out that women are much more commonplace on American law
faculties. Only one female participant cited gender as being as important
a factor as race in determining the experience of African-American
female law professors. Not that the other female participants did not view
gender as a significant demarcation; it just did not seem to take
precedence in how they made meaning of their experience as law faculty
members.

Eight female participants pointed out that their quest for
professional respect was undermined by popular culture, which, in their
view, often portrays the black woman in a negative light. These eight
referred to images of black women in literature, the media, and so on,
where they are often cast as "mammies," "Sapphires," and "hoochies."
One-half of the female participants described feeling sexually objectified
by some white male faculty, staff, students, and administrators-a
phenomenon described by one participant as "the Jezebel thing." It
appears that sexual objectification is an additional hazard
African-American female professors may have to contend with.

As pointed out by one of the female participants in emphasizing the
significance of African American-female intersectionality:

It is way different for us [African-American female law
professors]. This is my [blank] law school and not once have I
had a dean of the law school or associate dean for academic
affairs who was a woman. My fellow faculty members who
were white women shared whiteness with the deans, fellow
faculty member/members who were black men shared
maleness . . . . During most of my [blank] years [in the legal
academy] I have been the sole black woman faculty
member ....

Some female participants felt that the combination of race and
gender did not provide any common ground upon which to interact with
white male faculty. It was pointed out that there are spaces where
African-American males can interact informally with white male
faculty-they can play poker, go to a ballgame, or simply share drinks.
Female participants felt that the lack of any similar "common ground"
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left them without shared reference points with their white male
colleagues, increased the dissonance between them, and consequently
made their institutional inclusion more difficult.

Moreover, half of the female participants asserted that given that
African-American women professors are often the target of sexual
objectification, they must maintain a reserve which, in turn, makes them
appear aloof or distant from their majority-group male faculty,
exacerbating connectedness challenges. As one female participant
observed, "you are too friendly or not friendly enough, indeed you are
[the b-word], you can't win."

All of the male participants opined that they thought gender biases
served to increase the burdens or "black taxes" for African-American
female law professors. Understandably, the male participants did not
want to put too fine a point on the gender/race bias nexus imprint for
female African-American law professors; they seemed to prefer to defer
to the more-informed-by-experience perspectives of female members of
the group. The female participants agreed with the male participants that
adding "female" to "African-American" resulted in even more legal
professoriate challenges to confront. However, for the most part, the
female participants downplayed the importance of gender differences in
the experiences of African-American legal academics, seemingly
agreeing to a "race predominates" explanation of the experience of
African-American legal academics, male and female.

4. To Be Dean

It is not clear from the participants' shared perspectives whether the
position of dean of the law school is running away from African
Americans or vice versa. Several participants suggested that one reason
more African Americans are not law school deans lies in the fact that,
generally speaking, the position is not attractive to them, just as it is not
attractive to many majority-group law faculty. "Who wants to put up
with what law deans have to put up with?" was a common refrain among
participants.

It was pointed out by participants that they became professors, in
part, to avoid all the things deans have to do. Most faculty members
aspire to teach, research, write, and perhaps engage in related public
service endeavors-not manage buildings, budgets, staff, student affairs,
faculty relations, university relations, and alumni affairs. Moreover,
participants described a "bright spotlight," "second guessing," and
"bashing" as undesirable components of the job of dean.

Further, thirteen of the participants opined or suggested that a law
school deanship might be more difficult and complicated for an African
American. "Unreasonably high expectations" was a reason often cited or
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implied by participants. This view is reflected in the following
observation:

Leadership expectations for African Americans are higher or
they tend to be . . . . We have this irony. After the 2008
election, the expectations for Obama were sky high even
among those who voted against him. When the cities started
going broke, African Americans were, with white support,
being elected mayor left and right. For whatever reasons
people thought that African Americans could manage or
succeed where others could not. The job of dean [like that of
mayor] is a tough one. It is even harder for African Americans
because of the heightened expectations. African Americans
who might be dean just may wish to avoid the unrealistic
expectations.

Another participant offered an additional thought about why a law
deanship would be unattractive to potential African-American candidates
by noting that, "[t]here is less tolerance for a black person making a
mistake than for a white person making a mistake." Continuing, she
observed, "black law professors do not get the benefit of the doubt as
faculty members and therefore know that they will not get it if dean." As
set forth by another participant,

Since you are always a doormat for some in your law school
community, you cannot emerge after years of that without
being dented in ways that would be harmful for a dean
candidacy . . . [t]he higher the rank of the law school, the
more likely an internal candidate will be the dean. So you
have to be unscathed locally, something that is hard for a
black candidate to pull off.

According to five participants, a lack of interest among African
Americans in becoming dean of the law school results from not seeing it
as an option due to their race. No one on the faculty singles them out to
suggest that they consider academic leadership or to encourage them to
seek the deanship. In that respect one participant noted:

The position of associate dean for academic affairs in the law
school is a feeder for a deanship. Few African Americans
have been appointed to the position at high ranked law
schools . . . . [African-American associate deans] have had
problems ... taken flack . .. [faced] disrespect.

Seven participants stated or suggested that the faculty and
university administration might think that an African-American dean
might not sit well with wealthy alumni or generous benefactors. A couple
of participants pointedly discussed how majority-group law faculty
"arrogance," especially at top-ranked schools, prevents them from
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accepting the notion that an African American will make a suitable dean.
As one participant observed:

White faculty members at the top twenty law schools believe
that they are really special so the idea that they might have to
look to a black man or woman for anything is just not
something that they are comfortable with. In their heart of
hearts they don't believe that a black person is on their level-
which is what having a black dean signifies.

Another participant offered the following:

It takes years for white law school faculty members to fully
accept and fully include an African American as a colleague,
especially at highly-ranked schools, given the arrogance of the
faculties at those places. It takes time for them to get their
arms around the idea that a black person is in their league, is
equal to them, can be their colleague . . .. A black he or she as
their leader? That will take more time to decide. Meanwhile
the position is filled.

When I referenced the absence of African-American deans of the
law school at law schools ranked near the top, "arrogance" was a word
employed in the responses of approximately one-half of the participants.
I note the following comment in this vein:

We have an African-American President but no African
American has been qualified to be dean of any of the leading
law schools. President Obama will need a job in 2017. Let's
see-President of the Harvard Law Review, Magna, graduate
of the Harvard Law School, top notch teaching evaluations as
Distinguished Lecturer, University of Chicago Law School,
author of two books, President of the United States of
America. I just want to hear the conversation about why he
should not be approached to see if he is interested in being
dean of the [delete] Law School.

5. Governance

When participants were asked to discuss their involvement in the
governance of their law schools, their responses varied widely, though
heavy involvement was rare. Indeed, only two participants described
themselves as being heavily involved in their law schools' governance.
"Low" and "no" dominated the involvement responses. A half-dozen
participants did make a point of telling me that they maintained their
franchise by voting on (though not participating in debate about)
appointments and tenure, even if by proxy.
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According to one participant, "black and brown faculty members"
at the law school where she taught were largely consigned to committees
related to people of color; one participant told me that her law school
appeared to have "color-coded" faculty committee and other
responsibilities. Three participants recalled having to fight to get on
university or law school committees not related to racial minorities. Half
of the participants expressed the belief that they, specifically, had, at
some point in their legal academic careers, been excluded from certain
committees or certain kinds of committees-those that play a meaningful
role in school governance. Even participants not claiming to have been
"ghettoized" stressed that African Americans are routinely excluded
from the most important law school committees, such as appointments,
tenure, budget and compensation, and governance and oversight.

In the words of one participant, who seemed to capture the feelings
within the balance of the sample not claiming purposeful institutional
exclusion or ghettoization: "I'm not really a part of what's happening
around here. I'm literally not on any important committees." Indeed, this
observation captures the picture painted by participants who reported that
they were not involved in their law school's governance by their own
choice. On the other hand, a half-dozen participants reported that at some
point in their legal academic careers they had been urged, encouraged or
entreated to participate in governance to a greater extent by deans or
majority-group faculty.

Two participants called faculty and committee meetings "boring"
wastes of time. Moreover, according to one participant, "the only views
that count around here as those of white men"-a point essentially made
by three other participants. For the more alienated participants, avoiding
governance seemed to be a pillar in their plan to minimize
unpleasantness by minimizing contact with those thought to be racist or
racially insensitive.

Four participants made reference to the fact that some decisions at
law schools may emerge from informal consensuses reached prior to
formal adoption at official faculty meetings. They pointed out that the
venues for this, such as coffee hours, lunches, dinners, and the like, may
not include African Americans as readily as majority-group faculty
members. The absence or paucity of transracial social relationships on
some law faculties, then, may result in a relatively diminished role for
African Americans in informal decision-making processes, where some
school policies, programs, and practices are actually determined.

Most participants perceived that the appointments committee
assignment can be complicated for African-American law professors.
There was recognition that such an assignment presents an opportunity to
play a role in increasing the number of African Americans/faculty of
color on their specific faculty and, correspondingly, in the legal
professoriate generally. As participants discussed, "encouraging,"
"educating," "brokering," "supporting," are all constructive roles that
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African-American appointments committee members may play in
increasing law faculty racial diversity.

On the other hand, nine of the participants discussed the role of
African-American faculty in the law school appointments process in a
way that suggested a keen awareness that they could be misused or, in
the word of one, "played." That happens, according to one participant, in
the following type of circumstance:

You [African Americans] are put on [the] appointments
[committee] to provide them [i.e., the faculty and
administration] with cover. They are satisfied with their one
or two [law faculty members of color] but it is not politically
correct to announce we have all we want. So they go through
the motions. Having an African American on appointments is
part of the masquerade. It is supposed to indicate the
institution's seriousness about adding faculty of color. Your
presence legitimizes what is a public-relations campaign
designed to give the appearance of commitment to increase
the number of African Americans on the faculty where one
does not exist. An African-American presence on the
committee allows the chair to proclaim, "We could not
identify any qualified candidates of color despite the best
efforts of the appointments committee which included [put in
the African-American or Hispanic-American's name]."

The word "charade" was employed by three of the participants in
discussing the possibility of a "form over substance" response to
increasing diversity in law faculty appointments. Four participants
expressed a predisposition to decline to be on an appointments
committee unless they were convinced that the committee was serious
about a commitment to add African Americans (or faculty of color) to
the faculty-a stance I sensed was shared by the balance of the nine who
discussed concerns about appointments committee membership.

6. Compensation

One-quarter of the participants responded with "O.K.," "fine,"
"sufficient," or "no complaints" when discussing compensation.
However, three-quarters of the participants were "dissatisfied" or "very
dissatisfied" with their compensation, and explicitly or implicitly
identified inequity between their compensation and that of their white
colleagues as a source of disenchantment. The three-quarters appeared to
be aggrieved, in large part, about being, in the words of one, "shut out
when it comes to the 'good stuff (i.e., opportunities for extra
compensation with little additional effort)." In that regard, it was noted
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that many law schools have created centers and programs whose law
faculty directors are separately, and often handsomely, compensated for
their executive services, which may be minimal in terms of time and
effort. Half of the participants contended that African Americans only
get such director and program head positions if black studies are
involved-adding that, though centers are commonplace at colleges and
universities, only a few elite law schools have centers or programs
focused on race.

Further, nine participants referred to law schools having ditched
largely lock step, seniority-based compensation schemes in favor of
so-called "merit based" systems that permit favoritism since, as observed
by a participant, "merit is in the eye of the beholder." One participant
exclaimed, "The dean and the 'in group' decide merit. Where do you
think that leaves us?" Moreover, basic law faculty compensation is now
often overlaid with "special deals" consisting of the likes of housing
allowances, children's tuition, extra retirement deposits, forgivable loans,
enriched summer grants, flush research funds. One participant had the
following, seemingly informed, and particularly scathing take on race
and faculty compensation in the legal professoriate:

In slavery, blacks got scraps from the table, which is what
they get from law schools today. I have discussed salary and
benefits with other African Americans at various law
schools.. . . Extra compensation schemes have skewed total
compensation in favor of white males. Here and at three other
law schools that I have information on, only white males are
known beneficiaries of the schemes. I am not sure who all is a
beneficiary, for how much, because there is no transparency. I
figured out who some of the beneficiaries are and my contacts
at other law schools did also . . . all white males. Can you
believe it?

Here again, no participant indicated that he was a special deal
beneficiary. Indeed, one participant may have put a fine point on all this
when she exclaimed, "there is absolutely nothing special about my deal."
Moreover, the lack of transparency with respect to extra compensation
schemes appeared to be a "sore point" for eight of the participants who
mentioned or alluded to it. As one participant commented:

I am going along thinking that I am doing O.K.
compensation-wise. Salaries are published and I was only
slightly behind [blank] who was in my class at [blank]. Then I
found out that he was being paid under the table . . .. So, yes,
I am unhappy about my compensation to put it mildly,
especially the attempt to hide it.

Three participants volunteered that law schools try to mask the
racial unfairness of their compensation schemes by publishing only the
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base salaries and known compensation, like summer school teaching, but
not the special deal payments, even though such are treated the same
under U.S. tax laws. Participants noted that their findings are supported
by freedom of information requests, which have uncovered such schemes
at some public law schools.

Participants noted, as well, that directorships of symposia or
sub-field speaker series, even when not offering direct compensation, can
foster collaborations and reciprocations that may eventually result in
direct compensation, not to mention immediate wining and dining "high
on the hog." African Americans were perceived by participants to be
largely excluded from these perks and others such as foreign travel,
enriched research funds, and the like.

7. Coping

According to participants, the issue is not whether HWLSs
marginalize African-American professors; that is a matter of observable
fact. All of the participants acknowledged, generally, the existence of
stereotyping and racism across the legal academy. According to the
participants, that is not the question-the question, for them, is how
African-American faculty handle race-related challenges. One
participant's words resonate with the approach that many
African-American law professors seem to have adopted: "remove
yourself from 'toxic' environments"-a mantra from the study.
Disengagement or, in the words of one participant, "maximum
disengagement" appeared to be a common coping strategy.

All of the participants cited racism as a phenomenon with which
African-American law professors are forced to contend. Generally
speaking, unconscious racism was thought by participants to be
omnipresent, in addition to some explicit racism by majority-group deans
and faculty members. When I inquired about the source of these
assumptions of racism, I drew a number of responses. A half-dozen
participants fixed on the notion that there has not been a credible study
for the existence of racism against African Americans that ended with a
conclusion of nonexistence. A handful of participants cited the existence
of raw racism on law school community blogospheres as proof of
purposeful racism in law school communities.

Referring to this phenomenon, one participant observed,

I have no doubt that these [blogosphere expressions of
antipathy towards African Americans] are the sentiments of
real law students. Blue-collar white supremacists do not know
law school culture well enough to make the kind of comments
found.
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Another participant observed:

Racial discrimination was the law in one-quarter of the
country fifty years ago. It was tolerated by the other three-
quarters of the nation. Today white people ask you to believe
that it has been completely eradicated.

As one participant put it: "Given the racial history of this country,
whites should be required to prove the absence of racism and
discrimination and not vice-versa."

Although participants indicated that they were disturbed by racism,
they did not express surprise that it would appear at their institutions.
They presented it as just a challenge or occupational hazard in their work
settings. Participants did not seem to favor racism-related grievance
confrontation for a number of reasons. As pointed out by one participant:

They [majority-group faculty and administrators] love to see
you react because they can characterize it as overreaction.
They can shift the focus to your behavior and not what drove
you to react no matter how racist or provocative . . . I had to
learn to bite my tongue. Confronting the subtle and unsubtle
bias beyond recognizing it does no good because the
institution is in denial. Nothing in it or about it is racist-that
is the official line. That line will not change because you
shout at someone and kick the trashcan out of frustration. All
you have done is give them an excuse to write you up.

Some of the participants recognized that the professional,
psychological, and emotional support they coveted was not going to be
fulfilled within their law school communities. Consequently, they sought
alternative venues for support and affirmation. Eight participants
reported finding this support in other university units and departments
(such as Ethnic and Gender Studies), while six cited a role for local
African-American organizations in their fulfillment.

Eight of the participants discussed something akin to a resolve to
ignore-rather than internalize-the negativity they encountered.
Refusing to entertain others' marginalizing predispositions and
dismissive attitudes, and not allowing "what others think of you to define
how you view yourself," synthesizes the coping strategies employed by
these eight participants. As one participant asked, "Can you ever satisfy
the [Obama] birthers?" or as another exclaimed, "they are never going to
accept you fully, get over it." Reflecting on perceived challenges faced
by African Americans in the legal professoriate, one participant noted:

A healthy self-awareness has helped me to cope with the
challenges. I did not go to Choate [a highly select preparatory
school located in Wallingford, CT], Princeton, or Yale Law.
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Just because others on the faculty did does not take away from
the contributions I have made as professor. If people do not
like how I got here well ....

One participant discussed employing a strategy that involved both
resistance and compliance. "I do what I need to do to remain within our
rules but no more. Beyond that I just do my own thing." This was a
familiar refrain among participants who have adopted various ways of
coping with the challenges they face as African-American faculty
members at HWLSs, including studied avoidance of interactions with
majority-group colleagues. Preeminent among the coping mechanisms
employed by participants: "avoid as much as possible and ignore the
rest."

8. Satisfaction

The conceptions of job satisfaction offered by the participants
distinguished between aspects of their work over which they had control
(intrinsic) and aspects of the environment in which their work was done
and over which they had no control (extrinsic). There was a high degree
of satisfaction with the former and mixed to more marked dissatisfaction
with the latter.

None of my participants were entirely uncritical of the legal
academy's treatment of African-American professors--or perhaps what
African-American professors are likely to encounter, and some were
substantially more critical than others. The question then is, why do
African Americans remain in the legal academy's professoriate, though
critical of the academy's treatment of them? Participants offered a
number of explanations.

A majority of the participants (n=14) pointed to what one described
as "the DNA explanation" -their personas are suited to what academic
life offers. Solitariness, opportunity for subject matter focus, freedom to
pursue ideas, independence, opportunity to write, and dominion over
schedule, were all attributes of academic life cited favorably by
participants. On the other hand, most of these same participants stated
that they were unsuited to or not attracted to another kind of life, which
might involve, for example, administrative tasks, office politics, the
conduct of business, and cog-in-the-wheel operative status with
dependencies and interdependencies. Four participants seemed to
subscribe to the notion that, because legal academics are a highly
self-selected group, people seldom want to leave the profession, largely
because they would be unlikely to be happy elsewhere. Furthermore, the
skills that one develops as an academic-teaching and theoretically
directed research-are highly specialized and are not widely prized
outside of an academic setting. As one participant pointed out, "I could
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never recoup [elsewhere] the investment I have made to get tenure."
One participant explained his decision to stay in his position as

professor of law:

I have remained in the legal academy because there are
aspects of faculty life that I find are highly desirable, like
autonomy. There are just not a lot of situations where a black
person who is not an entrepreneurial type can replicate the
freedom and autonomy one has as a professor. I could hang
out a shingle, the law office of [blank], be my own boss, be
autonomous. I could but I do not want to spend my time
negotiating my office lease, hiring secretaries, hooking up the
electricity, buying malpractice insurance, chasing down
people to make them my clients, chasing down my clients to
get paid and so forth. That's just not me.

Job security was cited by three-quarters of the participants as a
major reason why they would choose the legal professoriate all over
again. As several explained, most career alternatives involve
employment at-will, a circumstance participants believed to be more
perilous for African Americans than those in the majority group. There
was virtually unanimous recognition amongst the participants that most
majority group-controlled institutions were similar with respect to white
hegemony, and that, consequently, there would probably be little
variation between the troubling racial dynamics at HWLSs and any other
majority group-controlled institution. Fourteen participants stated that
institutions of higher education are "less racist," "less hegemonic" (or
"white hegemonic"), "less discriminatory," "not as racially insensitive"
when compared to other majority-group controlled institutions in the
nation.

Participants who spoke to the matter agreed that the likelihood of
realizing some greater degree of inclusiveness at another randomly
selected law school could not be guaranteed. In fact, the situation might
be even worse at another law school. Based on my interviews with five
participants who made a lateral move from one HWLS to another HWLS,
it would seem that African Americans in the legal professoriate are
inclined to change schools only after a thorough vetting convinces them
that the racial climate will be better at the new venue. The story of one is
representative:

We [participant and spouse] looked the [new] situation over
pretty well. Spoke with the African American at the law
school plus one in the History Department on the main
campus . . . . We visited a couple of schools as well as
churches . . . . I am a [fraternity member] so I had some long
discussions with two of the brothers who had moved to the
area-you know about the racial climate and all ....
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Their legal education usually means that participants have three
alternative career venues-law firms, corporations, and government
entities. They all spoke of finding the primary alternatives to legal
academia to be unattractive. Participants offered some commentary on
these alternatives. As for law firms, one participant provided this take:

Every time I think that my choice of academia was the wrong
one, my African-American friends in practice provide me with
a reality check. The climate for us [African Americans] in law
firms is not so good. We do not make partner, instead we
become counsels. A few do [make partner] and may be sorry
because they keep it [the partnership] only if they bring in
business, which is hard for an African American .... We do
not have the contacts. White partners lean on old friends to
send them business. My old friends are African American.
They are not high enough in companies and banks to
influence legal services provider matters ....

None of the participants had anything good to say about life for
African Americans in corporate America, either. One participant
commented:

I have black contacts in major large corporations and in
smaller ones. They all complain to me about institutional
racism, nothing that you can act on, it is all so subtle . . . . Life
in corporations means a straight jacket . . . . If one of their
bosses saw your dissertation on the desk of any of them they
could kiss any thought of promotion goodbye .. . . At least, I
can give voice to my complaints . . .. I appreciate the personal
freedom.

Some participants reported having negative experiences in
government employment or knowing of other African Americans who
did. One participant had a very positive experience in government that is
shared here because it, nonetheless, shows why the legal academy, with
all of its challenges, remains at least relatively attractive to African
Americans with legal educations. In this instance, job security and
insecurity are the focus:

I had a terrific [public sector] job as an aide to a political
appointee. While I was not "in charge" [blank-who was "in
charge"] typically followed my . advice, I had real
influence . . . [and] could see the difference I made. The salary
was not great, the benefits were good-I got by. As they say,
"it was all good." Then came the election. My man was out
and so was I.

Government service, then, may not be an attractive career option
for African-American lawyers because the positions in government with
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clout, legal and non-legal, are political, not civil service. The good job
may, as the quotation reflects, not survive the next election. The
non-political jobs tend not to come with clout or decent salaries.

All the participants provided some indication that they understood
that challenges, similar to those detailed in the study, are faced by
African Americans at most American institutions. Despite the challenges,
participants appeared to count institutions of higher education as among
the most hospitable to them of all of the nation's majority-group
controlled institutions.

Participants reflected an awareness, as well, that higher education
offers great promise for serving as a fulcrum for societal changes that can
improve the prospects for a more meaningful sharing by African
Americans in the fruits America offers. Participants recognized that as
law faculty members, African Americans can play a crucial role in
making the promise of America come true for more African Americans
and others who have realized little of it heretofore. In that respect one
participant reported:

I have the freedom and prestige to freelance into situations
that allow me to make a contribution. For example, I am
[reference-a civic office] and also [reference-a community
leadership post]. The chance is there in two places for me to
do some real good.

All of the participants appeared to share the view that life as a
professor in the legal academy is on many levels as desirable a career
option as is available to African-American lawyers. Notably, all of the
participants answered "yes" to the question, "If you had it to do all over
again would you choose a career in the legal professoriate?"

That observed, it should be noted that some participants pointed to
specific cases of African-American law faculty voluntarily abandoning
their tenured faculty positions because of their dissatisfaction with life in
the academy, and those dissatisfactions were reported to be largely, if not
entirely, race based. It is clear, then, that not all African-American
lawyers have concluded that life as a legal academic is the worst career
option for an African-American lawyer except all of the rest.184

" The study did not encompass an effort to capture the perspectives of tenured African-American
law professors who voluntarily left the legal academy. The author is aware that some of these former
professors moved to law firms, corporations, government, and non-legal careers.
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D. Strategies for Redress

1. Organizational Change

With respect to my specific question about the viability of
organizational change strategies for advancing African-American law
faculty inclusion, six participants credited such strategies, in part, for any
extant African-American law faculty presence at HWLSs. However,
approximately two-thirds of the participants appeared to question
whether the next stage-African-American parity in presence and parity
in employment conditions in the legal professoriate-was within the
reach of organizational change strategies based on any of the historic
underlying rationale, such as diversity or remediation. Most of the
participants thought that if more inclusiveness for African Americans in
the legal professoriate is to be realized, new organizational strategies will
be need to be implemented.

Participants rejected the notion that significant additional gains
would be realized in African-American appointments and inclusion
based on the current mindset of law school administrations and faculty.
In other words, it was the perception of two-thirds of the participants that
HWLSs have already given their response to African-American faculty
appointments and conditions of employment and will not change course
unless new imperatives require them to do so. As one participant put it,
"as far as law schools are concerned, the African-American faculty
ground has been gone over."

According to fourteen participants, any advances in the numbers
and conditions for African-American legal academics will not be realized
without some radical changes in the approaches of HWLSs to their
inclusion. Two-thirds of the participants were of the view that, in light of
the failure of law schools to meaningfully address African-American
recruitment and inclusion, university-wide approaches should be
embraced to address those challenges.

Eleven of the participants favorably discussed the university-wide
institutionalization of African-American appointment and inclusion
programs. Nine participants mentioned that incorporating such initiatives
as part of the university's mission might advance more success in those
areas. Participants cited frequent changes in university and law school
administrations, in part, for what one participant described as "the failure
to maintain strong inclusion programs." One participant chimed in with,
"If policies and practices are institutionalized, people leaving won't
throw a wrench into things."185

1' Participants perceived that some strategies could be particularly helpful, including a requirement
that institutional requirements for African-American appointments and inclusion be clearly
articulated by the university's president, be made part of the institution's strategic plan, and be
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There was substantial sentiment among participants for more
institutional compulsion to include unit level (i.e., law school) mandates
to achieve African-American appointment and inclusion goals.
According to a participant, "As long as no one's feet are held to the fire,
the status quo on African-American appointments and conditions is
unlikely to change." To answer critiques like this one, thirteen
participants spoke of "accountability," including meaningful
measurements and specific performance benchmarks. According to
participant sentiment, inclusion performance reviews at the dean level
should be required as well. Two-thirds of the participants declared that it
would be appropriate for inclusion evaluations to positively or negatively
impact salaries and bonuses.

Three-quarters of the participants had positive words for an
institutionalized bonus fund that would pay deans and associate deans
extra or that would be provided to units like law schools that met hard
appointment and inclusion goals. However, three participants expressed
the view that if diversity were really a part of the university or law
school's mission, no one should be paid extra for doing their job.
Participants were about equally divided over disincentives such as
withholding funds to units and individuals like law deans and associate
deans for academic affairs. Participants opposing the use of such a
"stick" cited concerns about academic freedom. Six participants
suggested that if inclusion goals were not met, the dean of the law school
should be dismissed.

All of the participants indicated that exclusion redress efforts at
some level should include not just African Americans, but Mexican
Americans and Native Americans as well.18 6 The consensus for having
African Americans join with Mexican Americans and Native Americans
seemed to stem from their perceived similar status in the legal academy.
While no participant suggested that any identifiable group was as
negatively impacted by race as African Americans, there was a
recognition of the existence of enough experiential similarities to justify
deemphasizing differences in favor of the clout garnered through greater
numbers.

In that regard, participants seemed quite comfortable with leading
with African Americans "and other persons of color" or African
Americans "and other historically underrepresented groups" when
responding to the study's interview protocol. These pairings were
thought by participants to be helpful or not hurtful, especially if there
were no diminished inclusion effort for African Americans. One
participant observed,

written into the relevant institutional documents.
186 Some extended the net broader to include Puerto Ricans, international Hispanics, and
international blacks. None thought collaboration with Asian Americans or Asians made sense,
principally because it appears participants did not consider those of Asian decent to be
underrepresented or discriminated against in the legal professoriate.
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Their [Mexican Americans'] experience is similar, not the
same but similar . . . . Whites make the same negative
assumptions basically . . .. Group stereotypes might differ ...
[but] the ultimate judgment is the same-neither belongs ....
We should recognize our similar plights.

2. Litigation

I received varied responses to specific questions about the viability
of litigation for advancing African-American law faculty inclusion. The
threat of a Title VII disparate treatment case was perceived by
one-quarter of the participants to be a promising tool for advancing
African-American appointments to the legal professoriate and promoting
favorable conditions of employment thereafter. The threat of claiming
that the university or law school intentionally discriminated was
perceived by this distinct minority as having leverage value.

No participant dismissed a litigation strategy outright, but a large
percentage appeared to have doubts about the viability of litigation,
though not all of that sentiment was expressed directly. In that regard,
one participant observed:

What we are talking about is more subtle, so disparate
treatment will not always be something you can put your
hands on, record . . .. There is some dumb stuff maybe. I see
practices that might support an impact case.

Establishing causes of action under Title VII can be challenging.
Procedural difficulties abound as well, as reflected in the following
quote:

The problem with litigation is [the] home court advantage the
defendants will have . . . . The judge may be an alumnus of
the law school or university or his wife or kids may . . .. The
judge may be a friend of university officials, law [school]
officials . . . . Procedural rulings can stop plaintiffs in their
tracks.

Further, as one participant observed:

Higher education units are tough to go against. Institutions
tend to have enemies-banks, utilities, corporations,
insurance--ones despised by little guy types that end up on
juries-not schools . . . . Who in this community dislikes [the
particular law school], only people rejected [for admission].
Since that would be disclosed, you have to win over twelve
people who probably have a favorable opinion of [the
particular law school].
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Disparate impact litigation was perceived by thirteen of the
participants as a potential tool for increasing the quantity of
African-American law professors as well as positively influencing the
quality of their experience after appointment. But it would perhaps be
fair to conclude that participants did not view disparate impact litigation
as a "magic elixir." Nonetheless, the threat of disparate impact litigation
and the transparency regarding discriminatory practices and attitudes
were viewed by one-half of the participants as potentially salutary. In
other words, the evidence presented at a trial and the media coverage
would be an airing of dirty laundry that could result in a public relations
hit for the institution and its leaders. As one participant observed, "given
the prevalence of 'good ole white boy' practices, like heavy reliance on
faculty recommendations, in hiring cases, claiming disparate impact
could be useful."

Eleven participants seemed to reject litigation in light of several
factors. They pointed out that the likely mostly white jury cannot be
vetted for racism under current rules. Prospective jurors in Title VII
cases answer questionnaires that include only questions about
relationships with the parties and past involvement in Title VII lawsuits.
Additionally, as another participant pointed out, "academics are masters
at obfuscating racism . . . . Even well-meaning whites that end up on
juries won't appreciate or understand the subtleties of institutional
racism."

Furthermore, as another participant pointed out, "because most
institutions will have taken a range of affirmative steps to become
racially diverse, they will never lose a suit based on racism charges."
Apparently, according to participants, just going through the motions to
appear to be committed to faculty racial diversity may provide a HWLS
with a high degree of insulation from Title VII liability, given the
expected lack of sophistication of the average juror regarding such
matters.

3. Affirmative Action and Diversity Inclusion Programs

Participants were decidedly cool to anything called an affirmative
action program-"too many negative connotations." Twenty participants
perceived such a proposal to be "a bad idea." The question of one
participant-"Why would we want to go there?"-was representative of
the reaction I got. However, there was an articulate defense of programs
styled as affirmative action:

So many people see affirmative action programs and then
negative attitudes about blacks. Truth is those negative
attitudes have been around the four hundred years we've been
here. The programs were installed for a reason, we were not
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making progress without them. These whites who know
nothing about our history say "this is terrible." We forget that
policing, firemanning, constructing, were all white until
affirmative action.

This defense was offered by one of the participants who, after
defending formal affirmative action programs, announced that he, too,
thought that it was "a bad idea." The perception of the negativity
associated with the term influenced most of those opposed to affirmative
action programs to, alternatively, embrace appointment and inclusion
programs for African Americans without the use of the term affirmative
action, but with institutionalized goals and accountability-like the
approach discussed, herein, under organizational change.

All of the participants expressed some concern about the fact that
because the diversity moniker is not limited to African Americans, it
could take the focus away from the need to increase the number of
tenured African-American law professors. In a similar vein, all of the
participants expressed some level of concern about the potential impact
on African-American faculty appointments of HWLSs that count
sub-Saharan African and international black faculty to fill a "black
quota." Moreover, according to participants, viewing African immigrants
and domestic-born African Americans as one homogeneous people of
African descent without recognizing the implications for higher
education can be problematic.

Six participants urged mindfulness with respect to the inability of
international black faculty to relate, as effectively as African-American
faculty, to the needs and experiences of African-American students. The
history of African Americans, including slavery, de jure segregation, and
marked racial oppression were among the circumstances cited by the
participants as providing a rationale for giving primacy to African
Americans in law school faculty diversification. Paraphrasing "the old
Negro spiritual," one participant observed that, "[n]obody knows the
trouble we've seen."

IV. STUDY FINDINGS, OBSERVATIONS, SUMMARIES, CONTRASTS,

AND COMPARISONS

A. Relationships

The aspects of relationships with administrators, faculty, staff, and
students that were found to be discomforting to and the subject of
complaint by participants, perhaps, have a great deal to do with being
black in America. Much of what participants found objectionable is not
unique to the legal professoriate. Indeed, according to the study,
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participants seemed to perceive less racism or racial insensitivity in the
academy than in most other American institutions. That said, as
described in the relevant literature, some of those in the nation's majority
racial group have a tendency to attribute certain negative, ethnocentric,
or stereotypical characteristics to African Americans.18 7 Such tendencies
can influence the conduct of those in the majority group in myriad ways
harmful to African Americans. The relevant empirical work is replete
with evidence of such, but not a scintilla of scientific evidence to counter
the notion of broad societal bias against African Americans. The study
found that intra-legal academy relationships between African-American
faculty and the academy's white constituents are often colored-the
legal academy offers no respite from the race-in-America dynamic
manifested in many ways that are disadvantageous to African Americans.

1. Deans

Based on my study, I conclude that the usual relationship between
African-American law faculty and the dean and administration of HWLSs
is nothing special and is largely utilitarian. That relationship is
influenced by and reflects the faculty's particular consensus on faculty
racial diversity. Generally speaking, there is no evidence from the study
that HWLS deans expend their institutional political capital on
African-American inclusion, be it on appointments, mentoring,
governance, compensation, or whatever. Any advancements in the
number of African-American law faculty or in the quality of their
experience appear to begin with faculty. Any such efforts along these
lines are seemingly only agreed to by deans, characteristically, not led by
them.

However, relevant scholarship suggests that strong institutional
leadership is required for the racial diversification and inclusion on
faculties. 118 According to participants, however, leadership of that
character is scarce at HWLSs. For example, it appears that while the
convention is for associate deans for academic affairs to be included in a
law school's decision-making loop, the few African-American associate
deans at HWLSs, by and large, have been excluded-kept out of the loop.
Indeed, participants familiar with the situations thought that the few
African-American associate deanships for academic affairs had proven to

18 Lawrence, supra note 141, at 333-34.
188 See, e.g., Trower & Chait, supra note 30, at 36 ("People in powerful positions-professors,
department chairs, faculty senate officers, deans, provosts, and presidents-are well-situated to
articulate and perpetuate a university's prevalent culture"); Berrian, supra note 67, at 85-86
(suggesting that because the dissatisfaction and consequent turnover of African-American faculty is
so complex, solutions require system-wide efforts from university administrators, who "are uniquely
suited to address this problem by advancing institutional policies and guidance aimed at ensuring
equity and fairness and fostering supportive working conditions for African-American faculty.").
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be problematic because those associate deans had a diminished
governance role compared to the previous and subsequent white
occupants of the position. Further, it would seem to be essential for
success and respect in the associate dean position for the holder thereof
to have the full support of the dean, manifested by few, if any,
countermands of the associate dean's decisions in her customary
purview, such as teaching assignments. According to participants, such
support has not been extended to the African-American associate deans
for academic affairs. This majority-group dean to African-American
associate dean interplay (or rather outerplay) surfaced in the study as a
kind of metaphor for majority-group law deans' commitment, or rather
lack of commitment, to meaningful institutional inclusion of
African-American faculty.

2. Majority-Group Faculty

I found that there was a certain "coolness" if not "a freeze" in the
relationships between some of my participants and their majority-group
colleagues. This finding of a perceived disconnect between the
participants and their majority-group colleagues is consistent with other
research, which has found that African-American faculty routinely
characterize themselves as socially and professionally disconnected from
their institutions.189 On the other hand, my study did find some solidly
positive, though perhaps not overwhelmingly positive, cross-racial
faculty relationships.

These positive transracial faculty relationships stand in contrast to
literature supporting the proposition that faculty of color are outcasts on
campuses of historically white institutions, receiving little or no social
and emotional support from their white colleagues. 190 However, because
few participants were positive about transracial law faculty collegiality,
none were particularly enthusiastic and most were slightly to extremely
negative-the study does not provide a counter-narrative to the
overwhelming body of literature that describes strained intra-faculty
relationships along racial lines. Finkelstein found that many black faculty
did not feel close to their colleagues, and believed that they were not

189 E.g., Aguirre et al., supra note 67, at 378-79; Martha Tack & Carol Patitu, Faculty Job
Satisfaction: Women and Minorities in Peril, ASHE-ERIC HIGHER EDUC. REP. No. 4. (The George
Washington University, School of Education and Human Development 1992); TURNER & MYERS,
supra note 59, at 103 (discussing how African Americans "express frustration at being at once very
visible because of color .. . and at the same time being overlooked for not fitting others' view of the
'norm.').
190 See, e.g., Johnsrud & Sadao, supra note 67, at 329-32 (explaining that white professorial culture
tends to dominate academia); Berta Laden & Linda Hagedorn, Job Satisfaction Among Faculty of
Color in Academe: Individual Survivors or Institutional Transformers?, 105 NEw DIRECTIONS FOR
INSTITUTIONAL RES. 57, 59 (2000) (finding tokenism among minority faculty).
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"regarded as part of the team."19 Berta Laden and Linda Hagedorn
observed that "faculty of color often face issues and barriers, such as low
to nonexistent social and emotional support and heightened feelings of
loneliness and isolation at a level much higher than that experienced by
their white counterparts."l19 2 Turner and Myers found that a sense of
collegiality and personal connectedness among faculty of color and white
faculty was little improved over time spent at HWCUs. 93 Indeed, some
scholars have asserted that African-American faculty have made
considerably less progress than white women in terms of their acceptance
by white male colleagues.194 As for cross-racial collegiality among law
faculty specifically, the Bell-Delgado study portrays a significant lack of
it at HWLSs.' 95

3. Administrative Staff

The study found that relationships between African-American law
faculty and majority-group administrative staff can be problematic.
While this was not always the case, conflict appears often enough to be
noteworthy as affecting the professional experience of the subject group.
While some participants in the study cited majority-group staff as the
source of disparate treatment for or disrespect of African-American law
professors, others found such relations to be a non-issue with respect to
how they experienced their professional lives.

The reports of some of the participants regarding disparate
treatment by majority-group staff are consistent with the relevant
research on the topic which has found that faculty of color were treated
disparately by white staffers at predominately white institutions; this
treatment can come in the form of covert behaviors, as well as blatant
racially-inspired, disrespectful conduct.' 96  This topic was not one
pursued by Bell-Delgado.

There was an appreciation, by participants, of the fact that police

'91 MARTIN J. FINKELSTEIN, THE AMERICAN ACADEMIC PROFESSION: A SYNTHESIS OF SOCIAL
SCIENTIFIC INQUIRY SINCE WORLD WAR 11 189 (1984).
192 Laden & Hagedorn, supra note 190, at 58.
' See, e.g., TURNER & MYERS, supra note 59, at 22, 24 (noting that "once hired, faculty of color
continue to experience exclusion, isolation, alienation, and racism resulting in uncomfortable work
environments in predominantly white university settings" and quoting an African-American
administrator who describes having felt isolated "for a number of years.").
'9 See Lynn Collins, Competition and Contact: The Dynamics Behind Resistance to Affirmative
Action in Academe, in CAREER STRATEGIES FOR WOMEN IN ACADEME: ARMING ATHENA 45, 65
(Lynn H. Collins et al. eds., 1998) (observing that ethnic minorities are typically given lesser-valued
assignments with fewer resources than white women in regard to advisory roles and placement on
committees).
19 Delgado, supra note 9, at 359, 382.
196 See, e.g., Yolanda T. Moses, Black Women in Academe: Issues and Strategies, in BLACK WOMEN
IN THE ACADEMY: PROMISES AND PERILS 23, 31 (Lois Benjamin ed., 1997) (reporting a
questionnaire respondent's characterization of treatment by white staff as "callous, arrogant, and
disrespectful.").
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harassment of African Americans, well known in the larger society, is
omnipresent in the form of disparate treatment by majority-group
members of campus police forces. The academy's equivalent of "driving
while black" was part of the participants' consciousnesses, both for those
who had encounters with campus police and those who had not.

4. Students

The study's findings suggest that relationships between
African-American law faculty and majority-group law students can also
be a complicated one. The relevant literature from the academy tends to
stress the problematic areas of the relationship, as does the Bell-Delgado
study.19 7 The participants, specifically, reported having experienced
racism and racial insensitivity (both conscious and unconscious), though
the perspectives regarding breadth and depth of such manifestations
varied widely among the group. Racially disparate treatment by students
was perceived to be more likely to occur in required courses and in
courses largely approached from a theoretical focus, as opposed to those
courses most apt to benefit from instructors informed by practice.

The perspective of some participants that majority-group students
treat African-American faculty more harshly than white faculty appears
to be consistent with the relevant research. For example, according to
Mia Alexander-Snow, classroom incivility towards faculty of color may
be rooted in racist tendencies.198 Other studies show that students may
consciously decide to resist professorial authority in reaction to the
physical attributes of their instructors, such as height, weight, race, and
gender.199 However, students sometimes identify with a professor to the
extent that a psychological closeness develops. This closeness may
militate against student resistance to a professor; nevertheless, some
majority-group law students are apparently unable to get past skin color
sufficiently enough to permit identification with African-American
professors.200

'9 Delgado, supra note 9, at 359-61.
19 Mia Alexander-Snow, Dynamics of Gender, Ethnicity, and Race in Understanding Classroom
Incivility, 99 NEw DIRECTIONS FOR TEACHING & LEARNING 21, 21, 25-29 (2004) (exploring ways
in which cultural perceptions and stereotypes lead to classroom incivility, demonstrated by-for
example-late arrival, early departure, sarcastic remarks and gestures, side comments to other
students, complaints, disagreements, or direct challenges to authority); see also Angela R.
Ausbrooks et al., Now You See It, Now You Don't: Faculty and Student Perceptions of
Classroom Incivility in a Social Work Program, 12 ADVANCES IN Soc. WORK 255, 269 (2011)
(summarizing study results that suggest the race/ethnicity of faculty may increase classroom
incivility).

9 See, e.g., Patricia Kearney & Timothy Plax, Student Resistance to Control, in POWER IN THE
CLASSROOM: COMMUNICATION, CONTROL, AND CONCERN 85, 85-100 (Virginia P. Richmond &
James C. McCroskey eds., 1992) (describing how students may evaluate, judge, and resist teachers
based on individual variables and attributes, such as what the teacher says, does, or wears).
200 Id.
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While the study detected a substantial amount of participant
disengagement-even studied avoidance-of governance and
majority-group faculty, teaching and interacting with students did not
appear to be viewed as warily, even by those who complained of
majority-group student "problems." Indeed, teaching courses of their
election appeared to be among the more positive academic experiences
for most participants.

Participants did note that, in many cases, their students have
expectations shaped by a general representation of the law that
emphasizes impartiality. In the dominant law school narrative, law
continues to be presented as impartial or neutral, and white law students
have been socialized into accepting these premises. Consequently, they
have the expectation that the law will be analyzed in their classrooms in
the dominant group narrative, according to which the law is fair,
objective, and pure. Issues of racial injustice in the legal system
constitute a challenge to these assumptions. 2 0 1 The reality of pervasive
injustice in the law and legal institutions might justifiably puncture the
expectations of the law's impartiality 202 that majority-group students
bring into the law school classroom. The study's findings indicate that
African-American law professors avoid bringing up race-related and
racial-justice issues in their courses at HWLSs; they limit those types of
discussions to elective courses that are explicitly titled in order to avoid
trouble with majority-group students.

However, if African-American (and other) faculty were allowed to
more actively de-mythologize American law's "story" of racial
impartiality, it could be an important step towards actually achieving a
greater degree of impartiality in the nation's legal system.203 It can be

201 For example, a case can be made for the proposition that American law and legal institutions have
been built upon a racist foundation; for example, blacks count as three-fifths of a person under the
U.S. Constitution. Moreover, American law and legal institutions continue to be racially insensitive,
if not explicitly racist: people of color face more severe sentencing terms, including the death
penalty; there are weaker statutory penalties for illegal drugs that are preferred by whites; and there
is a mandatory waiting period before Title VII law suits can be filed.
202 Cf A.B.A. COMMISSION ON WOMEN IN THE PROFESSION, VISIBLE INVISIBILITY: WOMEN OF
COLOR IN FORTUNE 500 LEGAL DEPARTMENTS 1 (2012), http://apps.americanbar.org/
abastore/products/books/abstracts/4920047%20exec%20summabs.pdf <http://perma.cc/J8J5-
P8AX> (noting that the common depiction of the American legal system as objective and impartial
is erroneous when it comes to women with careers in that system, particularly so if they are also
minorities).
203 See, e.g., MARGARET M. ZAMUDIO ET AL., CRITICAL RACE THEORY MATTERS: EDUCATION AND
IDEOLOGY 145-46 (2011) (". . . while including more in the mainstream story is important and
necessary, it does not necessarily have much of an effect or foster critical thinking or a new
awareness in most students if what is included is still told from a mainstream perspective or told in
such a way that it is made to fit within a mainstream perspective. It may be even more detrimental
because it may provide the illusion of progressiveness and inclusiveness when, in fact, that is not the
reality. In turn, those who then believe they have that additional knowledge may be even less open to
new perspectives or counter narratives thinking they know those points of view already"); see also
Devon W. Carbado, Race to the Bottom, 49 UCLA L. REv. 1283, 1284-85 (2002) (noting that "a
central claim of Critical Race Theory (CRT) is that antiracist politics and legal theory should be
informed by the voices of people 'on the bottom' of discrimination").

Carbado points to a number of difficulties inherent in looking to the bottom, but argues that these
are difficulties that should be exposed and confronted; majority scholars often emphasize such
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argued that majority-group law students need to be acquainted with the
racialized context of American law if American law, and the institutions
that support it, are to promote greater racial justice and serve Americans
of all ethnic backgrounds.

This goal could be advanced if law students were exposed to the
ways in which American law and legal institutions historically and
currently disparately impact African Americans and other minority
ethnic groups. Currently, however, African-American law professors
challenge the white hegemonic character of American law, in the
classrooms at HWLSs, at their peril, since consequent negative student
evaluations will likely be taken at face value by those in the majority
group-with deleterious consequences for the professor.

B. Terms and Conditions

1. Appointments

Based on my study, it appears that HWLSs are committed to a
racially diverse faculty (at some level) and to employing affirmative
action (up to a point) to achieve it. According to the study's participant
group, contemporary African-American law faculty appointment levels
might very well be explained by several related theses-CRT, interest
convergence, tipping points-that have effectively led to a quota for
African-American and faculty of color at HWLSs. Participants suggest
that HWLSs apparently waive that quota only when they have an
opportunity to catch a candidate extraordinary in their view. There is
some evidence that, over time, the ceiling can be raised; that is, various
participants explained that they were the only faculty of color for years
until another African American or other faculty member of color
eventually joined them.

The study findings reflect the fact that the tipping point faculty-of-
color-appointment thesiS204 is quite operative in today's HWLSs. 20 5

Indeed, participants seemed to view tipping-point predisposition as the
major impediment to the efforts to further African-American inclusion at
HWLSs. The study's findings on this matter are consistent with the lack
of more inclusion progress noted by others. 20 6

difficulties in discounting the usefulness of the African-American narrative in favor of a more
mainstream perspective. See, e.g., Richard Posner, The Skin Trade, NEw REPUBLIC, Oct. 13, 1997
(deriding critical race theorists for "telling of stories" instead of using logical arguments and
empirical data; accusing critical race theorists of being "terrible lumpers" who are guilty of ignoring
differences within and among racial groups).
204 Bell, supra note 129, at 324.
205 Delgado, supra note 9, at 361.
206 Cf THOMPSON & LOUQUE, supra note 62, at 160-62 (describing the comments of several study
participants who noted that, given the low numbers of African-American faculty, postsecondary
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Some participants cited the undersupply of qualified candidates as a
partial explanation for the paucity of African Americans on the faculties
of HWLSs, an observation supported by other studies.207 Pipeline issues,
broadly defined, were cited-that is, majority-group members were
perceived by the participants as having relatively enriched backgrounds,
which makes competing for law faculty positions more difficult for
African Americans. Participants pointed to factors such as inferior K-12
schools, college journeys negatively impacted by poor preparatory
education, and relative lack of pre-faculty appointment and post-faculty
appointment mentoring and related socialization opportunities, when
discussing the challenges faced by African-American law faculty

208aspirants.
The views gathered from my participants were consistent with the

notion that African Americans, generally speaking, perceive that they
have more challenges to contend with than maority-group members as
they make their way through legal academia.2 9 However, some of the
study participants appeared to view their "rougher road" in the legal
academy more as "aggravations" and "special challenges" than
significant impediments to success-at least as measured by tenure.
Unfortunately, there has been no study of those African Americans who
were unsuccessful in their quest for a career in the legal professoriate.
Consequently, we do not know if the study participants' "aggravations"
and "special challenges" were impediments to success for those African
Americans who failed in their tenure quests. Further, these
"aggravations" and "special challenges" do appear to preclude a
satisfactory institutional life as a faculty member for some African
Americans at HWLSs, even after tenure is attained.

institutions could show their commitment to those faculty by aggressively recruiting more).
207 E.g., Trower & Chait, supra note 30, at 35.
208 See Harry T. Edwards, The Journey from Brown v. Board of Education to Grutter v. Bollinger:
From Racial Assimilation to Diversity, 102 MICH. L. REV. 944, 945-46 (2004) (noting that while the
court in Brown said "'it is doubtful that any child may reasonably be expected to succeed in life if he
is denied the opportunity of an education,"' thousands of inner-city African-American youths suffer
today from a lack of decent elementary and secondary education as the result of poverty, racially
segregated housing, failed integration programs, and inadequate funding); see also id. at 946, 975
(recounting that African-American law professors who went to college in the 1950s and 1960s
matriculated on campuses where they were "simply unwelcome," and suggesting that the post-
Brown affirmative action programs aimed at advancing integration have failed to offer a complete
solution, although they have provided more educational and employment opportunities for African
Americans).
2 EDUARDO BONILLA-SILVA, WHITE SUPREMACY AND RACISM IN THE POST-CIVIL RIGHTS ERA
115 (2001); THOMPSON & LOUQUE, supra note 62, at 2; Dolores D. Bernal & Octavio Villalpando,
An Apartheid of Knowledge in Academia: The Struggle Over the "Legitimate" Knowledge of
Faculty of Color, 35 EQUITY & EXCELLENCE EDUC. 169, 170-71 (2002); Delgado, supra note 9, at
364-66; Turner, supra note 30, at 112-13.
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2. Tenure

According to the study, it appears that some African Americans
believe that they may experience the tenure process differently than do
those in the majority-group because of differences in socialization, a
finding reflected in recent literature. 2 10 As detailed herein, generally
speaking, African-American tenure-track law professors do not enjoy a
high level of systematic pre-tenure mentoring. The absence of formal,
high quality mentoring programs did not appear to participants to be
equally disadvantageous across the racial spectrum. That is because
informal mentoring goes on somewhat more naturally for junior white
faculty, according to the narrative subscribed to by most of my
participants. Influential senior white faculty find themselves drawn to
mentor junior faculty who remind them of themselves. For many senior
white faculty, color will be more important than individual personal
traits, and hence there is no common ground upon which to build a
constructive and respectful mentor-mentee relationship across the racial
divide.2 1 1

The stories of participants not having been systematically mentored
prior to tenure tend to confirm the assertion of Turner and Myers that
HWCUs provide minimal guidance and mentoring for faculty of color.2 12

My study's findings that African Americans are not nurtured at HWLSs
supports the claim of Victor Essien that HWCUs do very little after
recruiting faculty of color to actually incorporate them into the
institution's fabric.213 According to the literature, many faculty of color
lament the fact that they have received little or no significant mentoring
from senior faculty colleagues.214 The participants' emphasis on the

210 Barnes & Mertz, supra note 56, at 514 (professors of color view "the tenure process more
negatively than do their white counterparts.").
211 The difficulties of cross-cultural mentoring have been documented in the broader academy as
well. See, e.g., Juanita Johnson-Bailey & Ronald. M. Cervero, Mentoring in Black and White: The
Intricacies of Cross-Cultural Mentoring, 12 MENTORING & TUTORING 7, 7 (2004) (describing issues
routinely confronted by professors involved in cross-racial mentoring, including trust, racism,
visibility, and risks pertinent to minority faculty, power and paternalism, benefit to mentor and
mentee, and 'otherness'); see Christine A. Stanley & Yvonna S. Lincoln, Cross-Race Faculty
Mentoring, 37 CHANGE 44, 46 (2005) (discussing the significant benefits of cross-racial mentor
relationships and pointing to a lack of previous experience with racial minorities as a source of
reluctance for white faculty to engage in such mentor relationships); see also IDA 0. ABBOTT & RITA
S. BOAGS, MINORITY CORPORATE COUNSEL ASS'N, MENTORING ACROSS DIFFERENCES: A GUIDE
TO CROss-GENDER AND CROSS-RACE MENTORING 6, available at http://www.mcca.coml
index.cfm?fuseaction=page.viewpage&pageid=666, <http://perma.cc/9J5M-X398> (finding that
minority lawyers who want mentors can find them by being "strategic and proactive" and that
mentees who actively seek out mentors can find them across the racial and gender spectrum "to meet
a variety of development needs."). Contra Marco J. Barker, Cross-Cultural Mentoring in
Institutional Contexts, 58 NEGRO EDUC. REv. 85, 88 (2007) (asserting that "race is not a factor in
professional development of junior Black faculty" but that race may be a factor in a mentee's
"ability to address feelings of isolation").
212 TURNER & MYERS, supra note 59, at 24-25.
213 Victor Essien, Visible and Invisible Barriers to the Incorporation of Faculty of Color in
Predominantly White Law Schools, 34 J. BLACK STUD. 63, 68-69 (2003).
214 Stanley & Lincoln, supra note 211, at 46 (discussing the general assumption that "mentoring is
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importance of mentoring is well supported by the relevant literature
which indicates that it can be a key strategy to improving promotion and
tenure rates as well as retaining faculty of color in HWCUs.2 15

Study participants also pointed to the white hegemonic nature of the
tenure process at HWLSs. Trower and Chait suggest that "hierarchies of
disciplines; gender- or race-based stereotypes; single-minded devotion to
professional pursuits; and the relative value assigned to various elements
of faculty work" are examples of dominant norms that often work against
institutional efforts at creating more faculty racial diversity and

216retention. An underpinning of the tenure process is the assumption that
faculties are "neutral, apolitical bodies" that are unbiased, an assumption
most of the participants rejected.

Moreover, participants perceived that race scholarship is often
disrespected in the legal academy, and there is some support for those
perceptions in the relevant literature.2 17 That is, when the dominant group
determines which scholarship is valued, epistemological racism may
follow. 2 18 Under this notion, forms of scholarship that challenge the
normative model-such as CRT-may be consciously or unconsciously
trivialized. 21 9 Those who dismiss race scholarship often fail, however, to
address certain characteristics peculiar to the oppression of African

more beneficial when mentor and prot6g6 are of the same gender and race or ethnicity, are in the
same discipline, and share similar professional interests" and noting that majority faculty members
are therefore "reluctant to mentor new faculty of color; few overtures toward faculty of color are
made; and minority scholars feel keenly the absence of warm, constructive mentoring
relationships").
215 Stanley & Lincoln, supra note 211, at 47; Gloria D. Thomas & Carol Hollenshead, Resisting
From the Margins: The Coping Strategies of Black Women and Other Women of Color Faculty
Members at a Research University, 70 J. NEGRO EDUc. 166, 175 (2001) ("nonsupportive and
unwelcoming institutional and organizational climates, the lack of respect from colleagues for their
scholarship and research agendas, the unwritten rules by which they are expected to govern
themselves in the academy, and the lack of mentoring they received during their academic careers.").
Cf ABBOTT & BOAGS supra note 211, at 8 ("Mentoring is considered instrumental in helping
minority and women lawyers break through the glass ceiling. Having a mentor is essential for all
lawyers' career advancement. It is especially important for women and minorities. The lack of
adequate mentoring has held women and minority lawyers back from achieving professional
success, and has led to high rates of career dissatisfaction and high rates of turnover."); id. at 9
(describing "mentoring functions" with minorities in the legal workplace to include: socialization,
skills and confidence building, role-modeling, emotional support and reality checks, career advice,
providing network contacts, and advocating for mentee's promotion).
216 Trower & Chait, supra note 30, at 9.
217 See Robert L. Hayman, Jr., Race and Reason: The Assault on Critical Race Theory and the Truth
About Inequality, 16 NAT'L BLACK L.J. 1 (1999) (discussing the manner in which majority scholars
have attempted to discredit critical race theorists and either undervalue or deny the value of their
work, creating a culture of intolerance and exclusion for those who critically discuss issues of race).
218 Villalpando & Bernal, supra note 62, at 253.
2'9 For example, Judge Richard Posner of the Seventh Circuit has criticized affirmative action
policies and the notion that African Americans should be represented on law school faculties in
proportion to their numbers in the U.S. population. In support of his position, Posner asserts that the
success of Jews and Asians is "a triumph of individualism and meritocracy" because they did not
need "identity politics" to succeed. The problem with CRT, he argues, is that "it turns its back on the
Western tradition of rational inquiry, forswearing analysis for narrative. Rather than marshal logical
arguments and empirical data, critical race theorists tell stories-fictional, science-fictional, quasi-
fictional, autobiographical, anecdotal-designed to expose the pervasive and debilitating racism of
America today. By repudiating reasoned argumentation, the storytellers reinforce stereotypes about
the intellectual capacities of nonwhites." Posner, supra note 203, at 40, 42.
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Americans, as well as the difficulty of collecting empirical data on a
phenomenon as elusive as unconscious racism; they essentially dismiss
race scholarship as radicalism. 220 The attitudes reflected in these
criticisms are perhaps more telling than the content, and illustrate the
difficulties African-American professors often face when they try to
garner respect for their academy-related endeavors. Somewhat ironically,
it is the inability or unwillingness of the majority-white legal academy to
recognize and appreciate the African-American narrative that gives rise
to the continuing relevance of race-oriented scholarship. On the other
hand, some of the study's participants, including some who wrote on
race, felt that their scholarship was respected by their majority-group
peers, in contrast to the literature which holds that the scholarship of
faculty of color are not accorded respect and recognition.22 1

3. Gender

The relevant literature notes that when female gender is joined with
racial minority status in the professoriate, the resulting interlocking
pressures compound the stress for female faculty of color.2 22 However,
all but one of the female participants seemed to account for the effects of
race, more than gender, when interpreting their experiences in the legal
professoriate. Furthermore, the female participants appeared to be
mindful of the narrative which holds that African-American women are
too central to the survival of their ethnic group to allow any diversion of
attention away from that mission. A common refrain is that
African-American women should be focused on their ethnic group and
its liberation, and not join in any endeavors with white women.223 As a
result, it has been suggested that African-American women may be
reluctant to address intersectional identities.224

220 Id. at 40 (dismissing CRT as "radical legal egalitarianism"); see also Alex Kozinski, Bending the
Law, N.Y. TIMES, Nov. 2, 1997, http://www.nytimes.com/books/97/11/02/reviews/
971102.02kosinst.html, <http://perma.cc/7PWL-3N7U> (describing how "the radical
multiculturalists in the law schools have taken an ax to the foundations of traditional academic
dialogue-things like objectivity, truth, merit, fairness and polite discourse.").
221 See generally Adalberto Aguirre, Jr., Academic Storytelling: A Critical Race Theory Story of
Affirmative Action, 43 Soc. PERSP. 319 (2000); TURNER& MYERS, supra note 59, at 94.
222 See, e.g., Alberta M. Gloria, Searching for Congruity: Reflections of an Untenured Woman of
Color, in CAREER STRATEGIES FOR WOMEN IN ACADEME: ARMING ATHENA 36,37 (Lynn H. Collins
et al. eds., 1998) (describing the "additional roles and responsibilities for women faculty who
represent a raciallethnic minority" group because they are "asked to participate in the racial/ethnic
minority and women's communities."); TURNER & MYERS, supra note 59, at 105-06 (describing
various stress factors for female faculty of color to include: isolation and disrespect, being
underemployed and overused, being torn between family and career, and being challenged).
223 BELL HOOKS, AIN'T IA WOMAN: BLACK WOMEN AND FEMINISM 1(1981).
224 See, e.g., Johnnetta B. Cole, Epilogue to WORDS OF FIRE: AN ANTHOLOGY OF AFRICAN-
AMERICAN FEMINIST THOUGHT 549, 550 (Beverly Guy-Sheftall ed., 1995) ("Why is it that among so
many contemporary African American women there is a dread of being called feminist? . . . fueled
by media misrepresentations . . . black women, and indeed many women of color, assume that in
order to be a feminist, one must put the struggle against racism after the struggle against
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Some of the female participants did talk about being sexually
objectified and cast in a negative light. In fact, African-American women
have long been disparaged in popular culture as being non-intellectual,
disagreeable, and immoral-a framework that impacts the professional
lives of female African-American law faculty. Noted scholar bell hooks
has observed, "[a]s Sapphires, black women were depicted as evil,
treacherous, bitchy, stubborn, and hateful . . . ."225 Myths about and
portrayals of African-American women as Sapphire, Jezebel, Mammy,
Welfare Queen, and Hoochie have served to demonize them and to create
stereotypes that are not easily compatible with the notion of a life of the
mind.2 For many in the majority group, the words "black, female, and
scholar" are incompatible. Hooks observes and writes about how
African-American female intellectuals often have to contend with sexual
objectification, and that in the social hierarchy, African-American

227women come last.

4. To Be Dean

As for African Americans becoming law school deans, it is
contended that because faculty of color often have their teaching
discounted, their scholarship trivialized, and their service unfairly
disrespected or disregarded, they never gain the kind of stature that can
lead to a deanship. Moreover, African-American law faculty also tend
not to be sufficiently institutionally integrated in ways that lead to
membership in key law school decision-making bodies, which in turn,
could showcase the kind of leadership ability which suggests deanship. 2 28

Deprived of such experiences, validation of a kind that suggests a person
could be a future law school dean rarely comes to African Americans.
Indeed, the experience most often leading to a deanship is that of
associate dean for academic affairs. As previously discussed, herein,
there is evidence that the post has rested uneasily upon African
Americans at HWLSs.

sexism. . . .").
225 HOOKS, supra note 223, at 85.
226 Patricia Hill Collins, Gender, Black Feminism, and Black Political Economy, 568 ANNALS AM.
ACAD. POL. Soc. Scl. 41, 51-52 (2000); HOOKS, supra note 223, at 70; K. SUE JEWELL, FROM
MAMMY TO Miss AMERICA AND BEYOND 16 (2002).
227 HOOKS, supra note 223, at 51-52.
228 Cf Linda K. Johnsrud, Women and Minority Faculty Experiences: Defining and Responding to
Diverse Realities, 50 NEW DIRECTIONS TEACHING LEARNING 3, at 6-7 (1993) (asserting that
because female professors may not have the same access to professional networks as men do, they
do not have the same "high levels of integration" that lead to "high levels of visibility" and
consequently, higher career payoffs).
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5. Governance

The study's findings paint the picture of marginalization of
African-American faculty in governance at HWLSs. These findings are
consistent with research that has found that faculty from racial minority
groups are often excluded from and denied the right to participate in
departmental, school, or university governance. 22 9 Aguirre et al. found
that faculty of color were more likely than white faculty to report being
denied the opportunity to participate fully in institutional governance.
They found instead that faculty of color were often used to play
ghettoized roles only, including serving as "buffers in shielding
institutional interests from the minority community." 231 These findings
are consistent with the reports of some participants that they were
channeled into black governance only. According to Bell-Delgado, while
ghettoized roles and race-related committee assignments were routine for
some minority law faculty, larger roles, in institutional affairs generally,
were not.2 32 Only two participants of the twenty-four in this study
described themselves as heavily involved in institutional governance. In
fact, overwhelmingly, participants reported little involvement or no
involvement in institutional governance. This studied disinvolvement
seemed clearly to be the disengaged's choice and a source of satisfaction,
if only because involvement was viewed to be so demeaning and
disconcerting.

One critique of CRT that may have some resonance with regard to
the study is the notion that non-white racial groupings are not exactingly
examined under the theory, for ways in which they may be contributing
to their own plights. 23 3 The study results indicate that African-American
law professors could be diminishing their impact and potential clout in
the legal professoriate and beyond, by avoiding and disconnecting from
law school and university governance. Critical Race Theorists advocate a
sharing of power across the racial spectrum; they decry white hegemony.
The "isolationism" encountered in the study is arguably at variance with
the opposition to white hegemony. Furthermore, disengagement may
limit the ability of African-American law faculty to press an agenda that
could advance inclusion. It could be argued that their pre-disposition to
disengage from school affairs and governance reflected in the study may,
in turn, limit the ability of African-American law faculty to serve as
mentors for African-American students and untenured faculty, as well as
limit their ability to support African-American staff. On the other hand,
the consequences of engagement may be so disabling to individual

229 FINKELSTEIN, supra note 191, at 186.
230 Aguirre et al., supra note 67, at 377.
231 Id. at 372.
232 Delgado, supra note 9, at 364.
233 See, e.g., ROY L. BROOKS, RACIAL JUSTICE IN THE AGE OF OBAMA 102-03, 105 (2009).
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African-American faculty members that further institutional engagement
by them would not be possible consistent with their health and
well-being.2 34 Further, engagement may be so disabling that it would
affect the non-law school lives of African-American faculty and limit
their ability to serve and contribute in environments more welcoming to
and supportive of them.

Moreover, as regrettable and deterring to inclusion as
African-American law faculty disengagement may be, it has not
developed in a vacuum-but rather in what are perceived to be racially
hostile environments. If and when the institutional climates for
African-American law faculty become more welcoming and genuinely
inclusive, the disengagement described, herein, likely will diminish.

While Professors Bell and Delgado found that minority professors
were forced to deal with "crushing loads of committee work and student
counseling," 2 35 none of the participants in this study offered a similar
critique. Several participants admitted to a weariness as well as to a
wariness about diversity-related committees primarily because such
efforts, in their view, are for show only or, in any event, are unlikely to
advance the African-American law-faculty inclusion cause, even if
chartered in good faith. Based on my study, there appears to be little
"join-committee" pressure on African-American law professors now,
given participants' total silence on the point. As for student counseling,
no study participant complained of student counseling burdens. Some
participants referenced the counseling of students, but only in the context
of the great pleasure they found in the role.

6. Compensation

According to the study, racial disparities in compensation are
perceived by African-American law faculty to be broad and deep. The
dissatisfaction of the participants with their relative compensation was
marked, even profound. While some literature notes dissatisfaction about
compensation among faculty of color in the academy, such literature
does not reflect the breadth and depth of dissatisfactions revealed by the
study. Bell-Delgado reflects only moderate dissatisfaction with
compensation among the faculty of color they surveyed.236 It should be
pointed out, however, that there has been an exponential growth in
"special deals" in the more than quarter century since Bell-Delgado and

234 CENTERS FOR DISEASE CONTROL AND PREVENTION, A CLOSER LOOK AT AFRICAN AMERICAN
MEN AND HIGH BLOOD PRESSURE CONTROL: A REVIEW OF PSYCHOSOCIAL FACTORS AND
SYSTEMS-LEVEL INTERVENTIONS (U.S. Dep't of Health and Human Serv., 2012),
http://www.cdc.gov/bloodpressure/aa-sourcebook.htm (noting that African Americans are at
significantly greater risk of having elevated blood pressure and related health issues).
235 Id. at 352.
236 Delgado, supra note 9, at 364.
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seemingly, for the participants in the study, an exponential growth in
compensation disparities along racial lines.

7. Satisfaction

Participants appeared to be happy with the intrinsic factors that are
significant in the legal professoriate. They seemed happiest about job
security; it seemed to be the key to their satisfaction and how they deal,
in part, with their dissatisfaction.

Generally, participants expressed unhappiness with the extrinsic
satisfaction factors-those factors having to do with the work
environment, which professors cannot control. All of the participants
acknowledged the omnipresence of at least some racism as a source of
some degree of disparate treatment for African-American law professors.
According to participants, appointment policies and practices, tenure
criteria policies and processes, and salary- and benefits-determinations
(broadly defined) function at HWLSs in ways that disadvantage
African-American faculty and are markers of institutional racism.
Results from priming studies and implicit bias research clearly suggest
that African-American law professors likely encounter some racial bias
in all phases of their professional lives at HWLSs.237

Redress of racial exclusion in predominantly white-American
institutions is complicated and difficult; those in the majority group who
control American institutions subscribe to the notion that they are not
racially biased, though they may unconsciously be so. Empirical studies
overwhelmingly demonstrate that a significant percentage in the
majority-group hang on to some unconscious bias towards African
Americans. 23 8  This bias is "created and reinforced in societal,
institutional, and individual ideologies, practices, and behaviors."239

Researchers have concluded that there is palpable racial discrimination in

237 See, e.g., Gilliam & lyengar, supra note 154, at 572 (finding that local news cultivates prejudice
against minorities); Glaser & Knowles, supra note 152, at 171 (discussing implicit bias's effects on
prejudicial attitudes).
238 See, e.g., John F. Dovidio & Samuel L. Gaertner, Aversive Racism, 37 ADv. Exp. SOC. PSYCHOL.
1, 4 (2004) (concluding that the overwhelming majority of white Americans develop unconscious
negative feelings about blacks resulting from "a range of normal cognitive, motivational, and
sociocultural processes that promote intergroup biases"); Greenwald & Krieger, supra note 145, at
946 (discussing findings related to implicit bias); Bree Picower, The Unexamined Whiteness of
Teaching: How White Teachers Maintain and Enact Dominant Racial Ideologies, 12 RACE &
ETHNIciTY EDUC. 197, 198 (2009) (concluding that some white Americans had a negative
preconception towards blacks while being "blind not only to their own privileges but also to their
group membership"). See generally Dean Cristal & Belinda Gimbert, Racial Perceptions of Young
Children: A Review ofLiterature Post-1999, 36 EARLY CHILDHOOD EDUC. J. 201 (2008) (discussing
a study that revealed high levels of ethnocentric bias and the development of in-group prejudice in
children).
239 Daniel Sol6rzano et al., Racial Primes and Black Misandry on Historically White Campuses:
Toward Critical Race Accountability in Educational Administration, 43 EDUC. ADMIN. Q. 559, 559
(2007).

872013]



Texas Journal on Civil Liberties & Civil Rights [Vol. 19:1

the academy and that "universities foster a negative campus racial
climate by implicitly or explicitly endorsing such race-conscious

,,240actions.
Participants discussed subtle or covert incidents of what the social

science literature terms micro-aggression: a subtle verbal or non-verbal
act of disregard or disrespect that emanates from beliefs about the
inferiority of targeted groups. 2 4 1 Collectively, these micro-aggressions
can negatively impact the experiences and fortunes of African-American
law faculty. This contemporary form of racism can be particularly
insidious, because it is typically cloaked by discussions of fairness,
merit, individualism, and cultural norms.242 Those on the receiving end
of micro-aggression are often cited for their inability to conform to what
are hegemonic norms with little consideration given to the fact that they
have different backgrounds and experiences than those of the majority
group.243 Notwithstanding this context, participants persisted and
survived their ordeals at HWLSs despite the racial dynamic. How great
an impediment this dynamic poses for improving the number of
African-American law faculty at HWLSs and improving the quality of
their experience, once appointed, defies precision.

The dissatisfaction with the extrinsic factors at HWLSs was
obviously not a deal killer as far as participants were concerned. There
was a broad recognition of the reality that African Americans have to
deal with unconscious racism and racial insensitivity that is obviously
not peculiar to the legal academy. A majority-group member security
guard may be more predisposed to interdict an African American than a
white person, whether in a law school, in a law firm, at corporate
headquarters, or in a government office building. Additionally, there are
usually more mandatory aspects to a non-academic position than
accompany a professorship: in positions in law firms, businesses, and
government, if an African American's superior commands that she have
lunch with a racially insensitive jerk, "no" may not be a practicable
option. Participants seemed to derive some, if not great, comfort in being
able to just say "no."

240 Id. at 560.
241 Daniel Sol6rzano et al., Critical Race Theory, Racial Microaggressions, and Campus Racial
Climate: The Experiences of African American College Students, 69 J. NEGRO EDUC. 60, 60-61
(2000).
242 See generally Dovidio & Gaertner, supra note 142, at 532-33; Dovidio & Gaertner, supra note
238, at 13.
243 Sol6rzano et al., supra note 241, at 62 (suggesting that the very idea of self-fulfilling a stereotype
may depress student test performance, thereby confirming that stereotype); see also id at 69 (noting
how microaggressions can make students feel self-doubt, frustration, isolated, discouraged,
intimidated, and exhausted--the cumulative effects of which negatively impacted the students
academic performance).
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C. An Overview of Some Potential Strategies for Redress

1. Programmatic Change

Programmatic change strategies might promote greater inclusion
for African-American faculty at HWLSs to the extent that they are strong
enough to affect "thinking outside the box" (i.e., a school could consider
adding another African American to the faculty, even though it already
has one!).

It is unlikely, however, that the legal academy will materially
broaden inclusion for African-American faculty so long as HWLSs adopt
or allow: (i) tipping-point appointment policies for African Americans;
(ii) reliance on "good ole white boy" networking for faculty
appointments; (iii) slipshod and/or disparate-by-race pre-appointment
and post-appointment faculty mentoring; (iv) exclusion of
African-American faculty from membership on and especially chair of
important committees; (v) negative overreaction to racially-biased
evaluations and critiques by majority-group students; (vi) disdain of new
techniques of scholarship that deconstruct the mythology of law's
neutrality; (vii) indirect punishment, rather than reward, of professorial
contributions to issues of importance to the African-American
community through research, teaching, and service; (viii) disrespectful
and biased treatment of African Americans by staff; and (ix) faculty
compensation, benefit, and opportunity policies that result in great
disparities between the races. 44 HWLSs will have to address the
aforementioned policies, practices, and procedures if they are to change
the racial dynamic that the study's participants found to be so excluding.
On an individual level, greater sensitivity from majority-group faculty
members to racist insults and slights may help to minimize the
disconnect between African-American faculty and HWLSs and the
majority-group faculty thereof.

Challenges for African Americans with respect to law faculty
"pipeline" readiness was a much-considered topic in the study. There is
no singular or proper career map to guide students toward a career in
academic law. This lack of an explicit pathway, while challenging for all
students who aspire to a career in academic law, may offer additional
challenges for African-American and other students of color because of
the accumulative disadvantages with which many of them must contend.
Whether a legal academic career is an option and what a career in
academic law embraces will likely be unknown to many law students.

244 Participants, generally speaking, appeared to take some care to not "lump" all majority-group law
faculty as endorsers of the aforementioned practices of a racially excluding character. And this
notion is inherent in participants' reports of some rapport with some majority-group faculty
members.
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For reasons discussed, herein, African-American law students and other
students of color may be even less likely than majority-group students to
know of the requirements of such a career and what to expect in a career

245as a legal academic.
More proactive efforts to supply the law faculty "pipeline" might

advance a law faculty inclusion agenda. Mentoring, role modeling, and
pre-law school exposure programs have been employed as effective
mechanisms for recruiting African Americans to law school as
students.246 Seemingly, then, it is reasonable to surmise that the current
model that has worked to expose and assist the desires of African
Americans to pursue law school could prove equally useful in developing
and enhancing their interest in pursuing careers in academic law. An
important finding of this study is that the participants believe-and all
evidence suggests-that the pool of qualified African-American
candidates for the legal professoriate remains relatively small.247 It seems
clear that insufficient emphasis is currently being placed on developing
effective strategies for enhancing the opportunities of African Americans
and other persons of color for law faculty careers. To be sure, the AALS
has programs for newly minted, faculty of color tenure-track
appointees.248 To date, however, the AALS has not become involved in
any pre-faculty appointment socialization efforts for potential law faculty
aspirants of color. Currently, there are limited opportunities for learning
about what a career in academic law entails outside of a mentoring
relationship between law faculty member and law student.

The study suggests that greater efforts towards socialization for law
faculty positions for African Americans may advance that cause. It could
be suggested that (i) law schools should become more intentional and
explicit in the recruitment of African-American law students (and other
law students of color) into academic careers; (ii) African Americans'
exposure to careers in academic law should begin relatively early in their
law school journey; (iii) African Americans should be apprised of
pathways to careers in academic law; and (iv) methods for facilitating the
preparation of African Americans for careers in academic law should be
developed and extended.

Introducing academic law through formal programming could point

245 Cf ABBOTr & BOAGS, supra note 211, at 6 (noting that "[w]omen and minority associates in law
firms expected to be promoted solely on merit . . . . Mentors corrected this belief by explaining that
personal relationships and social involvement are also major factors in promotion decisions.").
246 See, e.g., Guiffrida, supra note 38, at 709; Anthony L. Antonio, Faculty of Color Reconsidered:
Reassessing Contributions to Scholarship, 73 J. HIGHER EDUC. 582, 583 (2002); Schexnider, supra
note 42, at 126-27.
247 Redding, supra note 91.
248 See, e.g., 2012 Workshop for New Law School Teachers, Workshop for Pretenured People of
Color Law School Teachers, Workshop for New Clinical Law School Teachers, ASS'N AM. LAW
scH., https://memberaccess.aals.org/eweb/DynamicPage.aspx?Site=AALS&WebKey-dc7bcc88-
2ec9-4e85-a054-fb7752844dfb&&RegPath=EventRegFees&REg.evt key-79BF81A8-A476-
4EED-AO8A-2D8967E15741, <http://perma.cc/4QDD-98CF>; Workshop for Pretenured Minority
Law School Teachers June 17-18, 2009, Ass'N AM. LAW SCH., http://www.aals.org/documents/
2009minority/PretenuredMinorityLawTeachersBooklet2009.pdf, <http://perma.cc/HL32-XWX4>.
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African-American law students, and other law students of color, to an
academic career option relatively early in their legal educations. That is,
an elective course specifically addressing academic law, and targeting
students from groups that are underrepresented in the legal professoriate,
should be created at the nation's top twenty-five law schools-these
schools produce the majority of the professors at Tier I law schools.
Additionally, the top twenty-five law schools should create law faculty-
law student mentoring programs and develop workshops highlighting the
preparation for, and benefits of, a career as a legal African-American
academic. A Faculty of Color Development Institute sponsored by either
or both the American Association of Law Schools and the American Bar
Association might conduct workshops to cover topics such as: law
faculty career paths, law faculty career expectations, legal research
methodologies, and law faculty-related service opportunities.

2. Litigation

Title VII of the Civil Rights Act of 1964 is available, in theory, to
redress difficulties experienced by African Americans in appointment to
faculty positions and subsequent conditions of employment. Title VII
was designed to combat employment discrimination based on race,
gender, religion, and national origin in the nation's workplaces, including
in academia.24 9 Indeed, Title VII challenges were critical for the eventual
racial integration of faculties of American colleges and universities.25 0

Lawsuits might be initiated by African-American faculty under
Title VII based on racially-based disparate treatment or on policies,
practices, and procedures which, though purported to be "neutral," have
a racially disparate impact. The policy underpinnings of Title VII, and
the threat of litigation thereunder, could be credited for spurring some
progress in the racial diversification of American college and university
faculties.2 5 1

249 AMY GAJDA, THE TRIALS OF ACADEME: THE NEw ERA OF CAMPUS LITIGATION 57-58 (2009).
250 See, e.g., id. at 59-60 (noting that between 1971 and 1984, women and minority faculty won only
34 of 160 Title VII decisions that reached the merits, but that a 1989 Supreme Court decision
marked a "turning point in judicial attitudes toward academic discrimination claims" under Title VII
(citing Univ. of Pennsylvania v. E.E.O.C., 493 U.S. 182, 198-99 (1990)).
251 See, e.g., Harry F. Tepker Jr., Title VII, Equal Employment Opportunity, and Academic
Autonomy: Toward a Principled Deference, 16 U.C. DAVIS L. REV. 1047, 1072 (discussing how the
danger of litigation may deter universities from "candid and critical evaluations" of faculty to avoid
Title VII suits, but noting also that "courts do not second-guess the schools on the substance of
qualifications in a disparate treatment case; the courts search for discriminatory motive.").
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a. Disparate Treatment

Disparate treatment cases can be brought pursuant to Title VII to
address the appointment and conditions of employment for African
Americans at HWLSs. In order to succeed in a disparate treatment claim
under Title VII, a plaintiff must prove that the employer intentionally
discriminated against or treated him less favorably because of age, race,
color, religion, sex, or national origin.2 52 Generally speaking, in a
"garden variety" hiring case brought under a Title VII race-based
disparate treatment theory, a plaintiff must prove: (i) that he belongs to a
racial minority; (ii) that he applied and was qualified for a job for which
the employer was seeking applicants; (iii) that, despite his qualifications,
he was rejected; and (iv) that the position was filled by someone with
lesser qualifications or the position remained open and the employer
continued to seek to fill the position.25 3

Discrimination of the disparate treatment variety (requiring a
showing of intent) vis-a-vis African-American faculty or faculty
aspirants surely may exist at some American law schools. However,
lawsuits based on a disparate treatment theory in an academic setting
face a host of difficulties in both appointment and conditions of
employment contexts.

For example, in a recent decision, the United States Court of
Appeals for the Sixth Circuit held that an African-American professor at
The Ohio State University failed to present a prima facie case of racial
discrimination under a disparate treatment theory after he received a
lower annual raise than other professors.25 4 The amount of each faculty
member's raise was determined by numerical scores in four categories:
administrative work, scholarship, teaching, and service.255 The numerical
scores (with the exception of scores for student evaluations) were based
on a subjective rating system, ranging from "no merit" to "extra merit" in
each category.256 Thereafter, each category was given a specified
weight.257 The professor argued that his teaching scores were low
because he was developing a new course, for which he received no
additional credit. 25 8 The court held that the professor failed to establish
that "the evaluation criteria were applied to him differently than to
non-African-American faculty." 2 59 It would be a simple matter to offer
evidence that the formal application of the criteria themselves was
uniform, given that each rating was converted to a numerical score. But

252 McDonnell Douglas Corp. v. Green, 411 U.S. 792, 796 n.4 (1973).
253 Id. at 802.
254 Alexander v. Ohio State Univ. Coll. of Soc. Work, 429 Fed.App'x. 481, 487 (6th Cir. 2011).
255 Id.
256 Id.
257 id.
258 Id. at 487-88.
259 Id. at 488.
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how can a plaintiff prove that the subjective scoring of categories-such
as scholarship and service-was the product of intent to discriminate?

Discrimination lawsuits under Title VII may also be brought
against an employer by a class of people making an allegation of
systemic disparate treatment, known as "pattern and practice." 260 There
are four class certification prerequisites: numerosity, commonality,
typicality, and adequacy of representation.26 1 In several pattern and
practice cases, female faculty members have been certified as a class of
employees university-wide.2 62 If a significant portion of the
African-American faculty in a state college and university system,
especially in the most populous states, formed a class, they could surely
generate one that was large enough to satisfy the numerosity
requirements for class certification. Once certified, plaintiffs may present
"statistical evidence, anecdotal evidence about the institution and its
practices, and analysis of individual cases [i.e., the evidence of racial
discrimination against some individuals in the class] to prove that the
class is being discriminated against" 263-but not so fast.

The Supreme Court's decision in Wal-Mart Stores v. Dukes2 64 will

likely present difficulty for plaintiffs who wish to suggest that the
persistent underrepresentation of African Americans on university
faculties-often demonstrable by statistical evidence-is an indication of
systemic disparate treatment. In Dukes, a class of female employees
brought suit against Wal-Mart alleging sex-based employment
discrimination under a disparate treatment theory. 265 The Court held that
statistical evidence, combined with a mere showing that discretionary
policies resulted in sex-based disparities, is insufficient to prove
disparate treatment of the class.266 The Court clarified that, to obtain
class standing, plaintiffs must identify specific discriminatory
employment practices affecting each member of the class in order to tie
the class members' claims together and establish commonality. 267 It

260 Int'l Bhd. of Teamsters v. United States, 431 U.S. 324, 336 (1977) (noting that pattern and pratice
may be established "by a preponderance of the evidence that racial discrimination was the
[defendant's] standard operating procedure, the regular rather than the unusual practice.").
261 WILLIAM A. KAPLIN & BARBARA A. LEE, THE LAW OF HIGHER EDUCATION: A COMPREHENSIVE

GUIDE TO LEGAL IMPLICATIONS OF ADMINISTRATIVE DECISION MAKING 29 (3d ed. 1995).
Specifically, (i) the plaintiffs must be so numerous and scattered that joining them in a non-class
action is impractical; (ii) there are common questions amongst those joined as plaintiffs that the
lawsuit must resolve; (iii) the representative parties must be able to advance the interests of the
inactive members of the class; and (iv) the representative plaintiffs must not have interests
antagonistic to the rest of the class.
262 Chang v. Univ. of R.I., 107 F.R.D. 343, 344 (D.R.I. 1985); Coser v. Moore, 587 F. Supp. 572,
587 (E.D. N.Y. 1983), aff'd 739 F.2d 746 (2d Cir. 1984).
263 ROBERT M. HENDRICKSON, THE COLLEGES, THEIR CONSTITUENCIES, AND THE COURTS 121 (2d

ed. 1999).
264 Wal-Mart Stores v. Dukes, 131 S. Ct. 2541 (2011).
265 Id. at 2546.
266 Id. at 2555 (holding that the regression analysis showing "statistically significant disparities
between men and women at Wal-Mart" was "insufficient to establish respondents' theory" of
disparate treatment).
267 Id. at 2555-56.
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could be especially problematic for plaintiff professors to make such a
showing in the academy, given that appointment, tenure, and salary and
benefits decisions are highly subjective, with multi-faceted criteria
factoring in the decision-making process.2 68 The academic unit
differences with regard to all this are likely to heighten the class
certification challenge.

Intentional discrimination, therefore, can be exceedingly difficult to
show, regardless of whether the discrimination is systemic or on the part
of an individual decision-maker. Moreover, given the subtlety of today's
racial bias in the academy, lawsuits based on the disparate treatment
theory will not address the most vexing racial discrimination challenges.
Those challenges appear to lie in the subtle or unconscious racism that
may have a deleterious effect on African-American faculty appointments
and conditions of employment.

b. Disparate Impact

Unlike disparate treatment claims that focus on discriminatory
intent, disparate impact claims focus on whether an employer's policies,
practices, and procedures have a discriminatory effect on those in a
particular group.269 The Supreme Court has held that subjective or
discretionary employment practices challenged as violating Title VII
may be analyzed under the disparate impact approach. 2 70 A plaintiff can
establish a prima facie case of disparate impact discrimination under
Title VII by (i) identifying the specific employment, policy, practice, or
procedure that is challenged in the claim; (ii) demonstrating that the
challenged practice had a negative impact or effect on an identified
protected group, which adversely affected their employment
opportunities and/or conditions; and (iii) establishing a cause and effect
link between the negative impact and the employment practice. 2 7' After
the plaintiff makes such a showing, the burden shifts to the defendant to
show that the disputed practice(s) is justified as a "business necessity";
the defendant must establish that no other options are practical.2 72

Disparate impact challenges to so-called "neutral" policies and
practices likely have greater significance than disparate treatment

268 See supra Part II.C. (discussing the subjectivity of the appointment process); Scott A. Moss,
Against "Academic Deference": How Recent Developments in Employment Discrimination Law
Undercut An Already Dubious Doctrine, 27 BERKELEY J. EMP. & LAB. L. 1, 10 (2006) (describing
the nature of tenure decisions).
269 See Griggs v. Duke Power Co., 401 U.S. 424, 430 (1971) (describing the disparate impact
standard).
270 Wards Cove Packing v. Atonio, 490 U.S. 642, 646 (1989), superseded by statute, Civil Rights
Act of 1991, Pub. L. No. 102-166, 105 Stat. 1074, as recognized in Raytheon Co. v. Hernandez, 540
U.S. 44 (2003).
271 id.
272 E.g., Hart, supra note 141, at 551 (describing the defendant's burden).
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challenges for advancing the cause of African-American law faculty and
faculty aspirants. Impediments to African-American law faculty
appointment may reflect majority faculty choices and practices that are
neither made in response to market forces, nor dictated by necessity.273

Though there is no case law directly on point, some current law school
practices and policies that impact minority faculty appointment and
conditions of employment, such as practices tethered to the "good ole
white boy" network,2 74 might be challenged under the disparate impact
theory. It can be noted that resort to that particular network is not a
business necessity; a law faculty may be staffed without reliance on it.

Overarchingly, cognizance should be taken of the reality that in
employment discrimination cases involving institutions of higher
education, courts have generally been hostile to professors' claims of
discrimination and often cite the "academic deference" doctrine to rule in
favor of institutional defendants.27 5 Courts have been reluctant to
question university hiring, tenure, and promotion decisions because they
involve "such a high level of discretion and depend upon so much
specialized knowledge."2 76 The existence of this tendency is backed by
some empirical evidence: with respect to outcomes determined by the
courts, one study found that academic plaintiffs prevailed on the merits,
in employment discrimination cases, only 25% of the time,277 while the
plaintiff success rate for employment discrimination cases, in general,
ranged from 41-57%, depending on the type of claim brought. 78 This
result is confounding: academia is not the only field involving highly
specialized skills and discretionary performance evaluations, yet
institutions of higher education apparently are the only class of
defendants whose denials of unlawful discrimination receive such a high
degree of judicial deference. 2 79 These results cannot be explained by a
lack of discrimination in higher education, as at least some courts have
recognized that "[d]iscrimination . . . [in] education is as pervasive as
discrimination in any other area . . . . [B]lack scholars have been
generally relegated to all-black institutions or have been restricted to
lesser academic positions."280

Instead, the disparity is more likely the result of courts' deference

273 Id. (suggesting that there are no otherwise practical reasons why African-American law faculty
are not being appointed to HWLSs, leading one to surmise that white majority faculty are influening
those appointments).
274 These practices include a heavy reliance on recommendations from white faculty to other white
faculty during appointments.
275 Moss, supra note 268, at 2.
276 Id. at 5.
277 Barbara A. Lee, Employment Discrimination in Higher Education, 26 IC. & U.L. 291, 292
(1999).
278 Id. at 292 n.5.
279 Moss, supra note 268, at 7 (citing examples from case law where industry defendants were not
afforded judicial deference, including accounting, administrative law, law enforcement, engineering,
computer programming, and hard sciences).
280 Id. at 8 (citing Kunda v. Muhlenberg College, 621 F.2d 532, 550 (3d Cir. 1980)).
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to highly subjective academic employment decisions. In a non-academic
setting, subjective contentions (e.g., the candidate is not a good fit, the
candidate lacks collegiality, etc.) would not, as readily, support an award
of summary judgment, since such statements are not inconsistent with
discriminatory motivations.281 However, in the academic context, courts
are seemingly more willing to grant summary judgment on the basis of
institutional decision-makers' subjective determinations, citing the
"academic deference" doctrine.2 82 The United States Court of Appeals
for the First Circuit has held that "an inference of discrimination can be
derived from a showing that a university's given reasons for denying
tenure to [a] plaintiff were 'obviously weak or implausible,' or that
tenure standards for prevailing at the tenure decisions were 'manifestly
unequally applied,"' with emphasis on the words obviously and
manifestly.283 How likely are plaintiffs to be able to make a prima facie
showing against a law faculty, given the applicable standards and the
courts' predisposition to academic decision-making deference? Denial of
motion for summary judgment filed by college or university defendants

284appears to be the exception, rather than the norm. It would seem, then,

281 See Price Waterhouse v. Hopkins, 490 U.S. 228, 231-32 (1989). The plaintiff in this case, Ms.
Hopkins, was a senior manager at Price Waterhouse who claimed she was denied a promotion to
partner as a consequence of the firm's sex stereotyping, which would constitute a violation of her
rights under Title VII of the Civil Rights Act of 1964. Id. In support of her claim, Ms. Hopkins
pointed to evidence that she was told by a male partner to "'walk more femininely, talk more
femininely, dress more femininely, wear make-up, have her hair styled, and wear jewelry' in order
to increase her chances of being promoted. Id. at 235. In addition, other male partners had described
her as "'macho' and "'overcompensated for being a woman."' Id. Ms. Hopkins was clearly
qualified, but other members of the firm pointed to nondiscriminatory reasons for denying her
promotion, such that "'she was sometimes overly aggressive, unduly harsh, difficult to work with
and impatient with staff."' Id. The Supreme Court placed the initial burden on the plaintiff to show
that impermissible considerations played a role in the employment decision. Id. at 246-47. The
Court then shifted the burden to the employer to demonstrate, by a preponderance of the evidence,
that it would have reached the same employment decision absent the impermissible motivations. Id.
at 252-53.
282 Moss, supra note 268, at 13-14.
283 Brown v. Trustees of Boston Univ., 891 F.2d 337, 346 (1st Cir. 1989) (citing Kumar v. Board of
Trustees, Univ. of Mass., 774 F.2d 1, 12 (1st Cir. 1985)).
284 Kumar, 774 F.2d at 14; see, e.g., Farrell v. Butler Univ., 421 F.3d 609, 611 (7th Cir.
2005) (affirming summary judgment against female university professor who failed to establish a
prima facie disparate impact case based on gender discrimination although she was able to identify
specific employment practices); Kayongo-Male v. S.D. State Univ., CIV 04-4172, 2007 WL
1558642, at *8 (D.S.D. May 25, 2007) (African-American professor failed to demonstrate that the
university's merit-based compensation system had a significantly adverse impact on African
Americans); Salkin v. Temple Univ., CIV.A. 05-6579, 2007 WL 1830577, at *7 (E.D. Pa. June 25,
2007) (noting that allegations of a "general pattern of harassment" directed towards faculty over the
age of 40, rather than identification of specific practices, would not survive a motion for summary
judgment under a disparate impact theory); Donnelly v. R.I. Bd. of Governors for Higher Educ., 110
F.3d 2, at 4 (1st Cir. 1997) (female faculty members failed to present a prima facie disparate impact
case where the university's three-tier salary schedule resulted in lower compensation for faculty
members in the female-dominated tiers and higher compensation for the male-dominated business
tier); Nafichi v. N.Y. Univ., 14 F.Supp.2d 473, 487 (S.D. N.Y. 1998) (a professor's disparate
discrimination claim with regard to the university's compensation policies did not survive summary
judgment where faculty raises were determined by each faculty member's level of National Institute
of Health funding, publications, and value of current research; finding the professor's disparate
impact claims were not supported by relevant evidence). But see Kahn v. Fairfield Univ., 357 F.
Supp. 2d 496, 506 (D. Conn. 2005) (finding that a hiring committee's description of plaintiff as
"arrogant" about "her own agenda" could be construed as "positive, leadership traits" or
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that professors of color are likely to prevail in only the most egregious
and evident cases of discrimination.

Despite these difficulties, the disparate impact theory may have
some meaningful viability. In response to a lawsuit based on disparate
impact discrimination, American law schools may look inwardly and
decide to make changes because of genuine concern about racial
exclusion, may look outwardly and decide to make changes to limit
adverse public relations, or both.

3. Affirmative Action Programs

There are few contemporary American institutions of higher
education that would not claim that they embrace affirmative action,
though what this means in practice will vary widely from institution to
institution and even among departments in the same institution.

Affirmative action includes the elimination of identifiable, direct,
and formal discriminatory policies and practices; additionally, it includes
the removal of all impediments, however informal or subtle, that prevent
access.285 A more proactive form of affirmative action will put "a thumb
on the scale," or give "a plus" to candidates who are from
underrepresented groups and add to the institution's diversity.28 6

Is there a role for so-called strong (i.e., those with "hard" targets)
affirmative action programs for increasing the number of
African-American and other faculty of color in American law schools?
For example, consider a law faculty resolution-Fifty percent of all
faculty appointments over the next five years shall be African American,
Native American, or Hispanic American.

alternatively as "improper gender stereotypes.").
285 See, e.g., 29 C.F.R. § 1608.4(c) (2013) (guidelines for establishing affirmative action plans).
286 See, e.g., Derrick A. Bell, The Final Report: Harvard's Affirmative Action Allegory, 87 MICH. L.
REV. 2382, 2392 (1989) (presenting an allegory wherein a hypothetical recruitment policy was
established to ensure that no less than ten percent of all faculty were minorities with the goals of
inclusion and broadening the scope of scholarly inquiry); CHESLER ET AL., supra note 62, at 183
(noting that "[c]omprehensive changes altering racism [at a school] ... require top leadership to
make explicit and courageous decisions that commit the organization to major innovations.");
DELGADO & STEFANCIC, supra note 120, at 131-32 (describing a kind of "third Reconstruction"
whereby there is "progression toward power sharing and minority inclusion."). It is the case that
referenda passed in several states have purported to ban race-based affirmative action in education
and employment, even though the Supreme Court has ruled that some forms of it are not violative of
the U.S. Constitution. See, e.g., CAL. CONST. art I, § 3 1(a); WASH. REV. CODE § 49.60 (2013).

Ironically, there may be Constitutional problems with these referenda. Indeed, the state of
Michigan referendum banning affirmative action, enacted after the Grutter case, was ruled to be
unconstitutional by a federal appellate court, though the issue has yet to be settled. Coal. to Defend
Affirmative Action, Integration & Immigrant Rights & Fight for Equal. By Any Means Necessary v.
Regents of Univ. of Michigan, 701 F.3d 466 (6th Cir. 2012), cert. granted sub nom. Schuette v.
Coal. to Defend Affirmative Action, 133 S. Ct. 1633 (2013) (No. 12-682). In any event, while these
referenda ban race-based admissions and hiring decisions, they do not appear to ban affirmative
outreach programs designed to "gin up" applications from those in historically excluded groups.
Significantly, these referenda do not prevent a searching removal of disparate impact barriers.
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Strong formal private law school faculty affirmative action plans
would not seem to be legally proscribed. In United Steelworkers of
America v. Weber,287 a white employee brought an action against his
employer and union, challenging the legality of a plan for on-the-job
training that mandated a one-for-one (majority/minority) quota for
admission to the program.28 8 The Supreme Court held that Title VII's
prohibitions against racial discrimination do not condemn all private,
voluntary, race-conscious affirmative action plans.2 89 The program
before the Court, which was collectively bargained for, reserved 50% of
the openings in a craft training program for black employees until the
percentage of black craft workers in the plant was commensurate with
the percentage of blacks in the local labor force. 2 90 The Court concluded
that the purposes of the plan fell within the area of discretion given to
employers under Title VII. 2 9 1 The plan also received the Court's blessing
because it did not unnecessarily trammel the interests of white employees
(because only vacant jobs were in play), it was a temporary measure, and
was not intended to maintain racial balance, but to eliminate a manifest

- 292racial imbalance.
Would a fifty percent plan at a public law school be proscribed by

law? It is the case that eight years after Weber, in Johnson v.
Transportation Agency,293 the Supreme Court endorsed a public agency's
affirmative action plan.294 In Johnson, a male employee, who was passed
over for promotion in favor of a female employee, brought a Title VII
suit against the county transportation agency. 295 The plan at issue
provided that one-half of the promotions would go to women until rough
gender parity across the workforce was established.296 The Court upheld
the affirmative action plan of the public agency, a plan that took the
female employee's gender into account and promoted her over a male
employee with a higher test score.297 The Court found the employment
decision was made pursuant to an affirmative action plan directing that
sex and race be considered for the purpose of remedying
underrepresentation of women and minorities in traditionally segregated

29job categories.298 Further, the Court found that the plan did not
unnecessarily trammel vested rights of male employees or create an
absolute bar to their advancement. 29 9 The case established the principle

287443 U.S. 193 (1979).

288 Id. at 197-98.
289 Id. at 207.
290 Id at 197.
291 Id. at 208.
292 Id.
2" 480 U.S. 616 (1987).
294 Id. at 641-42.
295 Id. at 619.
296 Id. at 621-22.
297 Id. at 641-42.
298 Id. at 642.

299 Id. at 630.
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that affirmative action plans designed by governmental entities to
address a lack of diversity are countenanced, when they offer the promise
of eliminating vestiges of workplace inequality. 300 However, there was
no challenge in Johnson under the U.S. Constitution's Equal Protection
Clause. There was likely no such challenge because the suit targeted the
application of gender preferences, which are only subject to intermediate
scrutiny for constitutionality 30 1-not the higher bar of strict scrutiny
applied in racial preference cases.

The Supreme Court, of course, has addressed the issue of racial
preferences in higher education in the context of student admissions. In
Gratz v. Bollinger30 2 a rejected, white, in-state applicant for admission to
the University of Michigan filed a class action complaint alleging that
the university's use of racial preferences, in undergraduate admissions,
violated the Constitution's Equal Protection Clause.303 In particular, the
undergraduate admissions program employed a point system that
automatically awarded a certain number of points to all
African-American applicants and certain other applicants of color.3

0 The
Supreme Court agreed with petitioner that the university's admissions
policy violated the Equal Protection Clause because the race-based
admissions tool employed (the automatic points for racial minority
applicants) was not as narrowly tailored as the Court's majority thought
the Constitution demanded, even though it was implemented to achieve
the compelling state interest in diversity in institutions of higher
education.3 05

On the same day, the Supreme Court announced its decision in
Grutter v. Bollinger.30 In the Grutter case, white University of Michigan
Law School applicants who were denied admission challenged the
admissions policy of the Law School that allowed for the consideration
of race in pursuit of student body racial diversity.307 Plaintiffs asserted
that the Law School's admissions practices violated their Equal
Protection rights. 308 However, unlike the race-based points automatically
awarded in the program examined in Gratz, the Law School's approach
to racial minority admissions was focused on applicants as individuals,
with race being but one admissions factor among many. 309 The Supreme
Court found this distinction in the law school case to be critical. It agreed
with the University of Michigan that its interest in a racially diverse law

3
00 Id. at 642.

301 See Miss. Univ. for Women v. Hogan, 458 U.S. 718, 723-24 (1982) (describing what has come to
be known as the intermediate scrutiny standard for gender-based claims).
302 539 U.S. 244 (2003).
303 Id. at 249.
304 Id. at 255.
30s Id. at 275.
306 539 U.S. 306 (2003).
307 Id. at 316-17.
30s Id.

3 Id. at 335-36.
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school student body was indeed sufficiently compelling and further
found that the Law School's approach was narrowly tailored enough to
advance that interest. 310 In short, the Law School's approach passed
constitutional muster because it was more individualized and holistic
than the automatic points-based approach present in the Gratz case. 3 1

While Gratz and Grutter focused on student admissions, the analytic
framework has obvious relevance and may be an important consideration
for any law faculty affirmative action programs.

More recently, the University of Texas at Austin adopted an
affirmative action program that allowed for an explicit consideration of
race in order to increase its racial minority student enrollment.3 12 Similar
to the affirmative action program at issue in Grutter, the University of
Texas did not assign a numerical value to race, but instead used race
somewhat amorphously as one of many "vlus factors" to be considered
in evaluating applications for admission. 13 Abigail Fisher, a rejected
white applicant, contended that the University of Texas violated the
Equal Protection clause. 314 Ms. Fisher did not seek to overturn Grutter's
holding that student-body racial diversity was a compelling state interest
that permitted some consideration of race among other factors. Instead,
she contended, essentially, that the university's "Top Ten Percent" rule
resulted in sufficient enough racial diversity to preclude the
consideration of any race-based "plus factor" in admissions decisions for
places in the freshman class not filled by the "Top Ten Percent" rule. 3 15

The United States District Court granted summary judgment to the
university and the United States Court of Appeals for the Fifth Circuit
affirmed, holding that federal courts were required by Grutter to grant
considerable deference to the university's determination that its
affirmative action program was narrowly tailored to achieve the
compelling interest of maintaining a diverse student body.

In its Fisher v. University of Texas at Austin317 decision, the

" 0 Id. at 337.
31 I id.
312 Fisher v. Univ. of Tex. at Austin, 631 F.3d 213, 226 (5th Cir. 2011), vacated and remanded, 133
S. Ct. 2411 (2013).
313 Id. at 230 ("race is 'a meaningful factor that can make a difference in the evaluation of a student's
application."') (quoting Fisher v. Univ. of Tex. at Austin, 645 F. Supp. 2d 587, 597-98 (W.D. Tex.
2009)).
314 Id. at 217.
315 Id. at 234. Beginning with the freshman class of 2014, the "Top Ten Percent" rule will operate to
automatically admit only those high school seniors who graduate in the top 7 percent of their class.
Automatic Admission, U. TEX. AUSTIN, http://bealonghom.utexas.edu/freshmen/decisions/automatic-
admission, <http://perma.cc/E9HZ-AR2W>. The "Top Ten Percent" rule works to increase diversity
in Texas institutions of higher education in light of racial segregation in residential housing:
"Residential segregation in the state's cities is high, so the majority of students attend schools that
are highly racially segregated. Accordingly, accepting the top ten percent of high school graduates is
an effective way for the racial makeup of admitted students to more closely mirror the racial makeup
of high school graduates in the state." David Orentlicher, Affirmative Action and Texas' Ten Percent
Solution: Improving Diversity and Quality, 74 NoTRE DAME L. REV. 181, 187 (1998).
1
6 Id at 233.

" 133 S. Ct. 2411 (2013).
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Supreme Court affirmed the fundamental holding of Grutter that in order
to avoid an equal protection violation, an educational institution must (i)
have a compelling interest in attaining a diverse student body and (ii)
narrowly tailor any measures taken by the institution in pursuit of that
interest.318 Nevertheless, the Court remanded the case back to the Fifth
Circuit, finding that by according seemingly automatic deference to the
university's affirmative action program design, the Fifth Circuit had not
correctly applied the "narrowly tailored" standard in determining
whether the subject program satisfied the strict scrutiny test compelled
by the Constitution.3

According to the Supreme Court, "any racial classification must
meet strict scrutiny, for when government decisions 'touch upon an
individual's race or ethnic background, he is entitled to a judicial
determination that the burden he is asked to bear on that basis is
precisely tailored to serve a compelling governmental interest."' 3 20 The
Court noted in Fisher that while a university's determination to pursue a
racially diverse student body should be considered an academic
judgment to which courts should grant substantial deference, the
implementation of those programs should not receive the same level of
deference.321 On this point, the Court made clear that it was for the
judiciary, not the university, to ensure that "the means chosen to
accomplish the [government's] asserted purpose [are] specifically and
narrowly framed to accomplish that purpose."3 2 2

Generally speaking, faculty appointment decisions in public law
schools would appear sufficiently individualized to withstand challenges
under Gratz and Grutter. There are no hard measurables for initial law
faculty appointments, which are based on future projected success with
respect to tasks usually not previously engaged-in by candidates. The
multi-variants involved in all law faculty appointments appear to be
simply too great for a court to conclude that a member of the majority
group should have been appointed instead of an African American, but
for race. Ordinarily, law faculty appointments, then, would be
unmeasurable for the existence of legally disqualifying affirmative
action, given all the amorphous factors that constitute a decision to
appoint and the courts' predisposition to defer to "academic judgments"
made by institutions of higher education.

The Fisher decision would place a burden on a law school both to
show that its implementation of a faculty affirmative action plan is
narrowly tailored and to demonstrate the inadequacy of race-neutral
alternatives.323 Some commentators have gone so far as to conclude that

3  Id. at 2418.
" 9Id. at 2415.
320 Id. at 2417 (citing Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 298-99 (1978)).
321 Id. at 2420.
322 Id. (citing Grutter v. Bollinger, 539 U.S. 306, 2333 (2003)).
323 Scott Warner et al., The U.S. Supreme Court's Decision in Fisher v. University of Texas at
Austin: What It Tells Us (and Doesn't Tell Us) About the Consideration of Race in College and
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Fisher represents "the inevitable death of affirmative action."324 While
such a conclusion may be an overstatement, just what renders an
affirmative action program to be "narrowly tailored" remains elusive as a
general proposition.

What does seem clear from extant jurisprudence is that race may
not be the predominant factor in admissions decisions of public
institutions of higher education (and by analogy, employment decisions,
if courts make no distinction between the two). The public medical
school affirmative action program-which designated a "hard" number
of prescribed spaces for minority applicants in the incoming class-in
Regents of Univ. of California v. Bakke3 25  was ruled to be
unconstitutional. 32 6 The principle that some race-based affirmative action
practices in public university admissions can pass constitutional muster
survived only in light of Justice Powell's opinion in which he
acceptingly referred to Harvard College's use of race as a "plus"
factor. 32 7 Harvard had no hard number for racial minority enrollment, or
at least not one for public consumption.3 2 8 Likewise, the challenged
affirmative action plans of the public institutions challenged in Grutter
and Fisher had no hard (number or percentage) targets.329

All this considered, public law schools can be expected to shy away
from any program like the hypothetical strong plan (fifty percent ethnic
minority appointments in a five-year span) considered herein. How could
a public law school counter the argument that a plan with only one
express imperative, a racial target, was a plan akin to those found by the
Court to pass constitutional muster, if barely, because race was not
arrogated to ratio decidendi status, but was one among many
diversity-related factors considered?

Moreover, the decision of an American public institution of higher
education to avoid the adoption of any strong formal affirmative action
programs might be influenced not only by legal considerations, but by
political factors as well. As Professor Lawrence Hinman notes, "[c]ertain
programs, most notably strong affirmative action programs, have elicited
great controversy and resentment. If there is a common ground here, it is
probably to be found in searching for other means that promote the same
goal with fewer liabilities."3 30 Private law schools enjoy a relatively
greater degree of insulation from political pressures.

It could be suggested, then, that plans, policies, and practices

University Admissions and Other Contexts, 60 FED. LAW 48, 55 (2013).
324 Michele Goodwin, The Death ofAffirmative Action?, 2013 Wis. L. REv. 715, 715 (2013).
325 438 U.S. 265 (1978).
32 6 Id at 271, 275.
32 7

1 d at 316-18.
.. Id at 316.
329 Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411, 2416 (2013) (describing the relevant part of the
policy as using race as "one of many 'plus factors"' in admissions); Grutter v. Bollinger, 539 U.S.
306, 316-17 (2003) (describing the policy as giving "weight" to diversity, including race or
ethnicity, in admissions).
330 HINMAN, supra note 137, at 266.
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adopted pursuant to a resolution of the faculty of a public law school that
declared the goal of pursuing diversity, but contained no explicit "hard"
number, would be less problematic for the institution legally, and
perhaps politically as well. Furthermore, such a resolution might
influence institutional culture in ways supportive of increased inclusion
for African-American faculty quantitatively and qualitatively.

In any event, it should perhaps be pointed out that the affirmative
action that enjoys legal protection is based on the diversity rationale. The
diversity rationale, which higher education advances as a basis for the
consideration of race, can result in a commitment to African Americans
lessened by international persons of color or by class or by geographic
origin, or even by political philosophy-innumerable factors that may
negatively impact access and inclusion for African Americans in
institutions of higher education. Institutions, for example, may settle on a
"diversity block" of a fixed percentage. To the extent other forms of
diversity are included in the block, the spaces for African Americans will
likely be shrunk. The African-American experience in America is
different! Slavery and its collaterals (e.g., laws against teaching slaves to
read), segregation, lack of employment opportunities, segregated project
housing, poor schools, a biased criminal justice system, have left African
Americans at the bottom of the well with respect to so many of the
markers by which success in the nation is measured.

Perhaps, African-American inclusion in the legal academy could be
shored up by a broader embrace of the remedial rationale, in addition to
diversity, to justify proactive policies and practices. The remedial
rationale supports affirmative steps for African Americans based on
American society's debt to the group in light of slavery, discrimination
(de jure and de facto), and racial oppression. There is no indication that
the courts are predisposed to embrace such an approach. Nevertheless,
greater reliance on a remediation rationale could help strengthen
support-add to the policy imperatives-for the notion that
African-American interests in law faculty inclusion should not be
subsumed and ignored under a broader diversity umbrella.

V. CONCLUSION

Participants' lived experiences and those observed vicariously
resulted in findings that hopefully allow for a meaningful analysis of
some aspects of the professional lives of African-American law
professors at HWLSs.332 The study was able to identify both challenges

331 See generally BELL, supra note 72.
332 Though qualitative and not quantitative in design, the study reached certain conclusions in light of
the fact that the sentiments expressed were often shared by 20 to 24 (out of 24 participants), most
often with zero contrary sentiment. Some recorded participant responses are small in number. In
those instances, the responses were volunteered, not the result of systematic questioning. In no case
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that African-American law faculty experience and some strategies that
might be employed to address those challenges.

The participants shared stories that counter the HWLSs' narrative,
according to which, they are committed to increasing the numbers of
African-American faculty, and including them fully in institutional life.
The counter-stories reveal that African-American law school faculty
often perceive a quite different reality. Indeed, there appears to be a
pervasive racial dynamic at HWLSs that negatively impacts the quality of
institutional life for African-American professors. While there was
virtual participant unanimity on that basic proposition, there were
differences in perception regarding the severity of the negative impact.
The negative impact of an omnipresent racial dynamic at HWLSs,
described herein, appeared to be profound for some. To paraphrase for
this participant segment "let's not meet at my office [for the study
interview]-I don't go to the school unless it is absolutely necessary to
do so." Contrastingly, I left some interviews feeling that the participants
perceived the effect on them of the prevailing HWLS racial dynamic,
which they acknowledged, to be just so much "water off a duck's back."
And, perhaps not surprisingly, I could not put a "fine point" on the effect
of the dynamic based on my interviews with other participants; however,
that they perceived some effect seemed clear.

The influence of racial identity in the American legal professoriate
is a phenomenon with boundless complexities. Is racial identity an
impactful phenomenon with consequent negative influence on the
institutional lives of African-American law professors today in ways
suggested, for example, by the Bell-Delgado study and the "Derrick Bell
Stanford episode"? That question is a fundamental underpinning of the
study. Generally speaking, the answer is yes-"but it's complicated." An
African American's experience as a legal academic likely will be
impacted by his racial identity-some more than others. Some
African-American law faculty may be consciously and/or unconsciously
targeted for race-based micro-aggressions in ways that others are not,
even on the same faculty. Such a reality could explain, at least in part,
differences amongst the participant group with regard to how they made
sense of the racial dynamic in the legal academy which they all
acknowledged. Even those within the participant sub-group who
appeared to minimize the effect of the racial dynamic on their
institutional lives did not dismiss the phenomenon and its potential
marked effect on the institutional lives of other African-American legal
academics.

Professor Delgado concluded his article on the Bell-Delgado study
by observing the "pain and stress" amongst that participant group.m

are responses recorded without a report of all responses on point. So for example, when I note that
four participants offered a particular perspective, it is not the case that twenty offered contrary
perspectives. Indeed, if there was one contrary response, it is presented.
m Delgado, supra note 9, at 369.
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More than a quarter of a century after Bell-Delgado, the author is
compelled, as well, to observe the "pain and stress" described
sufficiently enough in breadth and depth by those in his participant group
to be notable. Such findings can continue to be expected without a
demonstrably greater commitment by HWLSs to the full institutional
inclusion of African-American law professors than is currently evident.
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APPENDIX

Questionnaire administered to study participants about the appointment
of and conditions of employment for tenured African-American law
professors at historically white law schools.

1. a. How would you characterize the legal academy's current
interest in African-American faculty appointments? In your
view, has the predisposition changed over time?

b. Do you perceive problems, challenges, and/or circumstances
that, if not unique, are more commonly impediments for
African Americans seeking appointment to tenure-track
professorships at American law schools?

c. What are the problems, challenges, and/or circumstances?

d. Do you have a feel for whether they have changed over time?

2. How would describe the pre-tenure to tenure efforts of your
school?

3. a. How would you characterize the legal academy's current
interest in improving conditions of employment for
African-American law professors?

b. Are there problems, challenges, and/or circumstances that, if
not unique, are more common for African-American law
professors that negatively affect the conditions of employment
for law professors of color?

c. What are the problems, challenges, and/or circumstances?

d. Do you have a feel for whether they have changed over time?

4. Are African-American law professors likely to have experiences
that differ from white professors with regard to:

a. relations with colleagues -

b. relations with students -

c. relations with staff -

d. participation in institutional governance -

e. support for scholarship -
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f. prospects for such leadership posts as Dean, Associate Dean,
Appointments Chair, Curriculum Chair, etc. -

5. a. Do you have a view or views about why or the causes of the
disparate treatment accorded African-American law faculty?

b. Do African-American law professors have to contend with
conscious (explicit) and/or subconscious (implicit) racism of a
kind and nature that negatively affects their experience in the
legal academy?

c. A majority of the Bell-Delgado study (1986-1987) participants
characterized their institutions as being racist or subtly racist,
whereas only 12.2% of participants characterized their
institutions as nonracist. Would you care to characterize your
present institution with regard to its climate-racist, subtly
racist, or nonracist?

d. Would you be surprised by a reprise of the Derrick
Bell/Stanford episode in the legal academy today?

e. Does Critical Race Theory and/or interest group convergence
resonate with you as explanation for the progress/lack of
progress of African-American professors in the legal
academy?

6. a. [If applicable] Having identified problems, challenges and/or
circumstances that impede appointments of African-American
faculty at American law schools and/or negatively affect the
employment conditions of those appointed, can you
recommend viable strategies or approaches to combat the
impediments and increase the number of African-American
appointments to tenure-track positions and/or improve their
conditions of employment?

b. Would affirmative action plans be effective in increasing the
number of African-American appointed to tenure-track
positions at American law school faculties? Why/why not?

c. Can organizational culture change help increase
African-American appointments to law faculty and/or improve
the conditions of employment for African-American law
professors? How? Who would lead such a change-the Board,
the President, the Dean, the faculty, students?

7. Is a litigation strategy a viable approach to improving the
conditions of employment for African-American faculty at
American law schools? Why/why not?
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8. Do you have perceptions about the appointment of and conditions
of employment for African-American law professors, we have not
discussed, that you feel are important?

9. While my emphasis is on perspectives, I am interested in actual
experiences as well. Have you had personal experiences [other
than the one(s) you already shared] that might help me better
understand the phenomena I am investigating?

10. Why do African Americans remain in the legal academy?

11. Are African-American law professors fairly compensated?

12. If you had it to do all over again, would you choose the legal
academy as a career destination?




