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Court Involvement in Administering
Court Involvement in AdministeringPublic Assistance Benefits

by M. Raphael Ley

TEXAS LAW CURRENTLY
provides absolutely no right of
judicial review to individuals
denied benefits by the Depart-
ment of Human Services (DHS).

The Administrative Procedure
and Texas Registration Act pro-
vides for judicial review of
most administrative remedies,
but excludes decisions regarding
benefits provided by DHS. 1

Thus, no statute specifically
states whether decisions regard-
ing DHS benefits should be

judicially reviewed. Courts have
determined that administrative
decisions may be reviewed only
when a statute provides for

judicial review or when a con-
stitutional right may have been
violated.

2

Recent Texas decisions in this
area have found that determina-
tions by DHS regarding benefits
do not fall within either of
these categories. In 1971 the
Austin Court of Appeals de-
cided, in Hackney v. Meade,3

that an applicant for welfare
assistance had no vested right
in the requested benefits. The
Hackney court based its decision
on opinions which were over
thirty years old and written
before the concept of "vested
property rights" had been estab-
lished.4 The decision in Hack-
ney conflicts with modern inter-
pretations of property rights as
set by the Supreme Court.5

More recently, in Blair v.
Texas Department of Human Ser-
vices,6 the Texas Third Court of
Appeals found that no appeal
should be permitted from a
DHS "fair hearing," because
such administrative procedures
satisfy all due process require-
ments. In addition, the Blair
decision failed to include a
proper calculus of the level of
due process that should be
afforded under the given cir-
cumstances, as the Supreme
Court requires.7

Because of the discrepancy

between Texas practice and Su-
preme Court mandates for how
states must interpret federal
constitutional rights, the cases
concerning Texas public assis-
tance benefits should be recon-
sidered.

CONTINGENCY OF
JUDICIAL REVIEW

The Supreme Court of Texas
has decided that, when no
statute specifically provides for
judicial review of administrative
decisions, review should be de-
nied unless the administrative
action violates a constitutional
right.8 City of Amarillo v. Hancock
is the basis for modern Texas
decisions requiring administra-
tive action to infringe upon a
constitutional right before judi-
cial review is granted. 9

However, the Hancock rule is
based upon questionable logic
and outdated legal concepts and
should therefore be reconsid-
ered. The Hancock decision
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based its analysis on the follow-
ing proposition: when a statute
specifically denies judicial re-
view, no review will be permit-
ted unless a state or federal
constitutional issue exists.

Based on this proposition, the
Hancock court concluded that,
when a statute remains silent
on whether judicial review
should be granted, a constitu-

tional violation must also be
demonstrated.1 0 The court did
not explain why such silent
statutes should be limited in
such a manner.11  As support
for this decision, the court cited
a 1941 Delaware case, Darling
Apartment Co. v. Springer.12 In
Darling, the Supreme Court of
Delaware required no due pro-
cess when declining to issue a
license for the sale of liquor.13

Since this decision was handed
down, the United States Su-
preme Court found that deci-
sions involving licenses and fran-
chises require some modicum of
due process.14

The Hancock court also men-
tioned two cases directly ad-

verse to its final ruling without
adequately explaining its depar-
ture from them. The case
which Hancock cites for the

proposition that a statute may
provide judicial review of an
administrative action actually

states that judicial review should
be available for all administra-
tive decisions. 15  In addition,
the Hancock opinion attempts to
distinguish White v. Bolner16 by
stating that White was decided
on separate constitutional
grounds.17 However, the White

decision actually states that the
right to judicial review is re-

quired for all acts of adminis-
trative agencies. 1 8  Because
Hancock conflicts with prior
Texas case law and has little
legal support, courts may wish
to reconsider the rule of law
used to determine the availabil-
ity of judicial review for admin-
istrative actions.

Some of the major arguments
against judicial review of ad-
ministrative decisions were ad-
dressed in the cases preceding
Hackney. In response to the
concern that judicial review
would violate the separation of
powers, the White opinion stated
that judicial review would actu-
ally help maintain the desired
balance between the branches. 1 9

Without judicial supervision,
administrative discretion could
easily supercede the law itself.
In addition, the concern that
the judges could assume the
role of administrators is coun-
tered by the use of the substan-
tial evidence standard of re-
view, specified in Fire Dept. of

Fort Worth v. City of Fort
Worth.2 0  Under this standard,
the judiciary could only reverse
and remand decisions not sup-
ported by the evidence, leaving
the administrative agency with
the decision-making authority.

DUE PROCESS
CONSIDERATIONS

Under the Fourteenth Amend-
ment of the United States Con-
stitution, states may not deprive
individuals of property without
due process of law. 2 1  Al-
though the Texas court in Hack-
ney refused to acknowledge a
property right in welfare ben-
efits, the Supreme Court has

ruled differently. The Court in
Goldberg v. Kelly rejected the
distinction between rights and
privileges with regard to wel-
fare benefits. Justice Brennan,
speaking for the majority, wrote
that "welfare benefits . . . are

a matter of statutory entitlement
for persons qualified to receive
them." 2 2  Later, the Court
stated that an individual must

possess a legitimate interest in
a benefit for that benefit to be
considered a property right.2 3

Referring to Goldberg, however,
the Court, in Board of Regents of

Statet Colleges v. Roth, found
that due process should be
granted before eligibility has been
determined, in order to give
claimants an opportunity to
prove such eligibility. 24

The criteria whereby an inter-
est may be classified as a
property right was defined by
the Court in Perry v. Sinder-
mann.2 5 The Perry court stated:
"A person's interest in a benefit
is a 'property' interest for due
process purposes if there are
such rules or mutually explicit
understandings that support his
claim of entitlement to the
benefit and that he may invoke
at a hearing."2 6

Texas courts have adopted
this definition of property rights
for governmental benefits.2 7

Therefore, benefits in Texas
which are distributed through
fixed rules, rather than at the
discretion of an administrator,
provide a right to due process.
Public assistance benefits fall
within the category of entitle-
ments with due process rights
under the rule adopted in
Martine v. Board of Regents, State
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Senior Colleges of Texas.28

Additionally, the federal rules
authorizing funds for the ben-
efits which DHS issues do not
allow for discretionary decision-
making, but instead require that
benefits be awarded to all ap-
plicants meeting the specified
criteria.29  Thus, the rules re-
garding disbursements, and fed-
eral caselaw regarding public
assistance benefits, require that
due process be afforded to
claimants attempting to prove
their eligibility under these pro-
grams.

DUE PROCESS
REQUIREMENTS

After determining that an
individual possesses a property
right in a benefit, the courts
must determine what proce-
dures are required to afford
due process of the law. The
balancing test laid out in
Matthews v. Eldridge identifies
the procedural requirements
under the Fourteenth Amend-
ment. Under this test, courts
must consider: (1) the private
interest of the individual af-
fected; (2) the change in the
risk of erroneous deprivation
which substitute or additional
procedures could provide; and
(3) the public interests and
costs of providing additional or
substitute procedures.30  After
considering the value and costs
of permitting judicial review of
the benefits in question, the
courts should find that due
process requires this additional
procedure.

Recipients of public assistance
benefits possess very strong in-
terests in receiving these entitle-

ments. Generally, the individu-
als applying for benefits depend
upon such support for their
basic needs. As stated in
Goldberg- "[T]ermination of aid .

may deprive an eligible
recipient of the very means by
which to live. . . . Since he
lacks independent resources, his
situation becomes immediately
desperate." 3 1  Thus, regardless
of the actual dollar figures, the
value of these benefits to the
individuals affected is enormous.

The risk of deprivation would
be greatly reduced by permit-
ting judicial review. A certain
percentage of improper deci-
sions will result from any de-
cision-making process. An op-
portunity to have a separate
decision-maker review the re-
sults in question would provide
the fairest method for determin-
ing whether the initial decision
was within legal discretionary

limits. With the faith we place
in our court system, no better
forum exists for reviewing any
questionable DHS decisions.

Unlike some procedural safe-
guards, whose value to the
interested parties may be ques-
tioned, the value of judicial
review cannot be questioned
without undermining our entire
court system.

Governmental interests should
not outweigh the combination
of the applicant's interest in
receiving benefits and the de-
creased risk of erroneous depri-
vation. Also, the cost of
permitting judicial review would
be relatively small. Only a
fraction of claims which DHS
denies will proceed to court.
Many disputants will not be

interested in proceeding further
after being denied benefits
through the administrative pro-
cess. Those who wish to
pursue judicial action will need
to file pro se or obtain legal
representation. Between the
complexity of our legal system
and the low educational level
of many applicants, pro se
filing will rarely be a viable
option. Access to legal repre-
sentation will determine, for
most interested complainants,
whether judicial review will
actually be available.

In general, only those appli-
cants with meritorious claims
will be able to get legal repre-
sentation. A private attorney
will not accept a case from a
client unable to pay or without
a claim likely to produce a
contingency fee. In addition,
the meager resources of legal
aid societies, such as those
representing Hackney and Blair,
must be rationed to meet as
much of the legal needs of
their communities as possible;
therefore, these societies are
forced to screen applicants care-
fully before accepting cases.
Thus, attorneys specializing in
the area of public benefits would

screen out the vast majority of
applicants denied by DHS, be-
fore the district courts came
into contact with such cases.
Practical considerations would
therefore prevent most non-
meritorious claims from reach-
ing the court system.

Overall, the cost of permit-
ting judicial review would be
small compared to the value of
the benefits conferred. In ad-
dition to the value to the
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recipients, the public may have
an interest in a fair administra-
tion of these benefits. The Su-
preme Court has noted: "Public
assistance, then, is not mere
charity, but a means to 'pro-
mote the general Welfare, and
secure the Blessings of Liberty
to ourselves and our Poster-
ity."' 3 2  Governmental interests
in promoting a fair distribution
of benefits, helping people to
return to productive lifestyles,
and preventing social unrest
may outweigh the financial costs,
without considering the individual's
interest.33  Because the private
interest of the individual is
greatly affected, because judicial
review provides the only mecha-
nism for reducing the risk of
erroneous deprivation, and be-
cause the public interest out-
weighs the costs involved, the
Matthews v. Eldridge test is
met. Thus, applying the
Matthews balancing test, judicial
review should be required un-
der the Fourteenth Amendment.

According to one article writ-
ten on the subject, Texas is but
one of three states which does
not provide judicial review for
public assistance decisions.3 4

However, Texas caselaw may
provide for an automatic right
to appeal administrative deci-
sions as long as no statute
expressly forbids such an ap-
peal. As stated by the Tyler
Court of Appeals: "[Tihe denial
of [a vested property right]
gives [the holder] an inherent
right of appeal to the courts
despite lack of both consent by
Legislature and of specific statu-
tory provisions allowing judicial
review of decisions by the

Board."3 5

This decision was supported
by four other Texas cases, stat-
ing that vested property rights
could not be infringed upon
without providing a right to
judicial review.3 6 Under Texas
cases, therefore, the determina-
tion that a property right exists
should provide a right to judi-
cial review, without requiring
the due process balancing test.

The denial of public assis-
tance benefits requires a right
to judicial review. The public
assistance benefits issued by
DHS are vested property rights
for anyone who meets the
eligibility criteria. Under Texas
law, a denial of a vested
property interest may produce
an automatic right to an appeal.
Additionally, application of the
Matthews balancing test to pub-
lic assistance benefits weighs
strongly in favor of providing a
right to appeal. Finally, these
appeals should be allowed be-
cause the precedent set by
Texas courts in Blair and Hack-
ney contradicts other Texas law
and violates the United States
Constitution. 0

M. Raphael Levy is a third-
year student at the University of
Texas School of Law.
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